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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY J. DONOUGHE, Individually in her own right, 
and as Administratrix of the Estate of — 


Jennie M. O'loughlin, a/k/a Mary Jane O'Loughlin, 
deceased, and 


7 ‘N. Sprague Avenue, Pittsburg, Pennsylvania, 
EILEEN D. GOBIN, 

2405 = 48th Avenue W. 

Bradenton, Florida, 


Plaintiffs 
Civil Action 
No._1298-'59 


Ve 


NETTIE F. MORGAN, Individually in her own right, 
and as Administratrix of the Estate of 
Joseph Paul Burg, deceased, 

1211 = 3rd Avenue, 
Altoona, Pennsylvania, 


(Serve Theodore Cogswell, Register of Wills, 
as agent under power of attorney filed 
in compliance with Title 20, Section 
118, D. C. Code) 

UNITED STATES FIDELITY AND GUARANTY COMPANY 
Woodward Building, Washington, D. C. 


eh fh a Sl eee” 


Defendants 


(Filed May 11, 1959 - Harry M. Hull, Clerk) 


COMPLAINT 
(To impress funds or property with constructive trust, 
for Judgment and for injunctive relief) | 


1. The amount in controversy herein exceeds the sum of $3,000.00 
and this Court has jurisdiction of this cause pursuant to Title 11, Section 
306, and Title 20, Section 501 of the District of Columbia Code. 

2. Plaintiffs Mary J. Donoughe files this complaint as adminis- 
tratrix of the Estate of Jennie M. O'Loughlin, a/k/a Mary Jane O'Loughlin, 
deceased, and as one of the two surviving heirs at law and sexe of kin of 
said decedent. Plaintiff Eileen D. Gobin files this suit as the only other 
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surviving heir at law and next of kin of said decedent. The defendant 
Nettie F. Morgan is sued individually and as the administratrix of the 
estate of Joseph Paul Burg, now deceased, but who was the survivor of 
certain alleged joint tenancies held by him with the decedent Jennie 
M. O'Loughlin, the entire subject matter of which has been wrongfully 
appropriated by the said decedent Joseph Paul Burg, as will herein- 
after more fully appear. 

3. The above named decedent, Jennie M. O'Loughlin, died in- 
testate on April 29, 1956, a resident of the District of Columbia. The 
plaintiff Mary J. Donoughe was duly appointed administratrix of the estate 
of said decedent by this Honorable Court and qualified as such adminis- 
tratrix on the 11th day of May, 1959, in Administration Case Number 97992. 

4. The hereinafter named decedent, Joseph Paul Burg, died 
intestate on the 6th day of December, 1957, a resident of the District of 
Columbia, and the defendant Nettie F. Morgan was appointed administra- 
trix of his estate on the 30th day of December, 1957, and qualified by 
giving bond in the amount of $2,500 with United States Fidelity & 
Guaranty Co. as surety. Thereafter, on the 12th day of August, 1958, 
the said Nettie F. Morgan administratrix as aforesaid, was authorized 
to file a special undertaking in lieu of her general undertaking, in 
the amount of $1,500.00, and on the 19th day of August, 1958, she filed 
a@ special undertaking in the aforesaid amount with United States Fidelity 


& Guaranty Company as surety, conditioned for the payment of all debts 


and claims against said decedent Joseph Paul Burg and all damages which 


shall be recovered against her as administratrix. 

5. The above named decedent Jennie M. O'Loughlin left sur- 
viving her as her only heirs at law and next of kin the plaintiffs herein, 
Mary J. Donoughe and Eileen D. Gobin, who are children of Helen O'Loughlin 
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Donoughe, a deceased sister of said decedent. 

6. Decedent Jennie M. O'Loughlin was for many years : civilian 
employee of the United States Government, and acquired and ome during 
her lifetime various monies and property including pieces of real property, 
to-wit, lots 16 and 825 in Square 3883, in the District of Columbia, which 
were maintained in the joint names of said decedent and the decedent 
Joseph Paul Burg, and which real property was acquired and paid for with 
funds belonging equally to decedent Jennie M. O'Loughlin. Decedent 
O'Loughlin, in maintaining said real property in the joint names of 
herself and decedent Burg did not intend to, and did not make 4 gift 
of her interest in said property to said Joseph Paul Burg, deceased, 
but maintained the same as aforesaid as a matter of convenience only. 
At the time of her death her property rights in said real property 


descended to the plaintiffs herein as her sole surviving heirs. at law. 


7, In addition to the foregoing real property, decedent 


Jennie M. O'Loughlin owned various other monies at the date of’ her 
death, including a savings account at the Oriental Building hesccte- 
tion, 600 F Street, N. W., Washington, D. C., in the amount of $20,600.00, 
which was maintained in the mmes of decedent Jennie M. O*Loughlin and 
decedent Joseph Paul Burg, under and by virtue of the regular printed 
forms utilized by the said Building Association for the creation of 
joint accounts. Said account included funds in the amount of lat least 
$15,800.00 belonging to decedent Jennie M. O'Loughlin, and which she 
placed in a joint account solely as a convenience to herself without any 
consideration being given therefor. Said decedent O'Loughlin ‘aia not 
make a gift nor did she intend to make a gift ‘to decedent Joseph Paul 
Burg of any part of the said account. Said account was not in form or 


substance a joint account or joint tenancy, and decedent Jennie M. 


O'Loughlin's interest therein, in the amount of at least $15,800.00, 
remained her sole and separate property, and upon her death passed by 
intestacy to plaintiff Mary J. Donoughe herein, as administratrix of 
her estate, for the benefit of said decedent's next of kin. 

8. Subsequent to the death of decedent Jennie M. O'Loughlin, 
the decedent Joseph Paul Burg without right wrongfully appropriated 


unto himself and failed to account for all of the funds then on deposit 


in said Building Association, including at least the sum of $15,800.00 


in said account belonging to the decedent Jennie M. O'Loughlin which 
rightfully belongs to plaintiff Mary J. Donoughe as administratrix 

of the estate of the said Jennie M. O'Loughlin, deceased, for the 
benefit of her next of kin. In addition, said decedent Jennie M. 
O'Loughlin was the owner of at least one-half of said real property, 

and the same was worth a total of approximately $27,500.00 at the time 

of her death. Subsequent to her death the said Joseph Paul Burg sold 
all of the aforesaid real property and wrongfully appropriated all of 
the proceeds of sale unto himself. Upon the death of decedent Burg his 
estate became liable to plaintiffs for the monies wrongfully appropriated 
-as aforesaid, including one-half of the proceeds of the aforesaid real 
property, and the said Joseph Paul Burg and his estate were unjustly en- 
riched as a result of the wrongful appropriation of the aforesaid monies 
by him. Plaintiffs have not been advised as to what disposition has been 
made by decedent Joseph Paul Burg or by his administratrix, the defendant 
Nettie F. Morgan, of said monies, but alleges that at least a part of the 
same came into the hands of the defendant Nettie F. Morgan when she qual- 
ified as administratrix of his estate or subsequent thereto, and that 

the said defendant Nettie F. Morgan by virtue of the special undertaking 
given by her is liable to plaintiffs, and each of them for their respec- 
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tive. shares of the monies wrongfully appropriated by said decedent Joseph 
Paul Burg as aforesaid, including their share of the proceeds of sale of 
the aforesaid real property. : 

WHEREFORE, PLAINTIFFS PRAY: | 

1. That this Honorable Court impress all of the monies formerly 
on deposit in said joint bank account at the Oriental Building Association 
and all monies formerly in the possession and control of decedent Joseph 
Paul Burg by virtue of the sale of said jointly owned real estate, and 
now in the constructive possession and custody of the defendant Nettie F. 
Morgan, individually and as administratrix of the estate of Toeech Paul 
Burg deceased, with a constructive trust in favor of plaintiffs, the lawful 
owners of said monies and proceeds of sale, to the extent of at least 
$15,800.00 in said joint account, and to the extent of one-half of the 
proceeds of sale of said real property, or the sum of $13,750.00, making 
a total of $29,550.00 in all; and to the extent, if any, that any of said 
monies have been invested in other properties, that such properties be 


impressed with a like constructive trust. 


2. That defendant Nettie F. Morgan be directed and compelled 


to turn over and deliver to plaintiffs, as their interest may appear, the 
entire proceeds of the funds formerly on deposit in said joint account at 
the time of the death of and which were the property of said Asceasnit 
Jemie M. O'Loughlin, in the amount of at least $15,800.00, which are now 
in her actual or constructive possession as well as one-half of the proceeds 
of sale of said jointly held real property, if in her actual or construc- 
tive possession, and if any of said monies have been invested in properties, 
that said defendant be likewise directed and compelled to turn over and 
deliver such properties to plaintiffs, and to the extent that such funds 


or properties are not in said defendant's possession, that plaintiffs, 


and each of them, be awarded judgment against said defendant Nettie F. 
Morgan, individually and as administratrix of the estate of Joseph Paul 
Burg, deceased, for the said sum of at least $29,550.00, less the value 
of whatever funds or properties are turned over to plaintiffs as herein- 
before requested. 

3. That defendant Nettie F. Morgan, individually and ad admin- 
istratrix of the estate of Joseph Paul Burg, deceased, be restrained and 
enjoined from transferring, investing or otherwise disposing of any of 
the aforesaid monies wrongfully appropriated by said decedent Joseph Paul 
Burg, and which have come into her hands as administratrix of the estate 
of said decedent, pending final determination of this action, and if any 
of the same have been invested in properties, that she likewise be res- 
trained and enjoined from transferring or otherwise disposing of such 
properties pending a final determination of this action. 

4. That plaintiffs and each of them, as their interests may 
appear, be awarded judgment against the defendants, and each of them, for 
the monies and property passing by intestacy to each plaintiff or forming 
a part of decedent's estate at the death of the decedent Jennie M. O'Loughlin, 
as administratrix and as heirs at law of said decedent respectively, which 
monies were wrongfully appropriated or not accounted for by decedent Joseph 
Paul Burg, and which, in part at least, passed upon his death into the hands 
of the defendant Nettie F. Morgan, administratrix as aforesaid, and that 
plaintiffs be awarded interest on the aforesaid monies so wrongfully appro- 
priated from the time that all such monies were appropriated by said dece- 
dent Burg. 

5. That plaintiffs may leave all such other and further relief 


in the premises as the nature of their case may require or to equity shall 


seem proper. 


[s/ Paul Lee Sweeny 


Paul. Lee Sweeny 

Attorney for Plaintiffs, 

725 - 15th Street, N. W., 

Washington 5, D. C./ 
DISTRICT OF COLUMBIA, SS: 

Paul Lee Sweeny, being first duly sworn, on oath deposes and 
says that he has read the foregoing complaint by him subscribed as 
attorney for the plaintiffs, and he verily believes the same to be true. 

ls/ Paul Lee Sweeny 

Subscribed and sworn to before me this llth day of May, 1959. 

/s{_ (Deputy Clerk) 
(Filed Jun 1, 1959) 
ANSWER OF DEFENDANTS, NETTIE F. MORGAN 


AND UNITED STATES FIDELITY AND GUARANTY 
COMPANY 
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For further answer to said Paragraphs 6, 7 and 8, the defendants 
state with reference to the property referred to therein, as follows: 
Real Estate: 

Ownership of Lot 825 in Square 3883 was acquired by iieed dated 
December 5, 1940, made to Joseph Paul Burg and Jennie M. O'Loughlin as 
joint tenants with right of survivorship; | 

Ownership of Lot 16 in Square 3883 was acquired by deed dated 
December 6, 1941, made to Joseph Paul Burg and Jennie M. O'Loughlin as 
joint tenants with right of survivorship. | 

Lots 16 and 825 in Square 3883 were sold and conveyed by Joseph 


Paul Burg, as surviving joint tenant to Esso Standard Oil Company, a corp- 


oration, on July 22, 1957. 
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Joseph Paul Burg and Jennie M. O'Loughlin opened a joint account 
on January 18, 1951, with an initial deposit of $20,118.89. This account 
was closed on July 8, 1954, at which time the balance of $20,022.22 was 
withdrawn. 

ounts Nos. 1 and 65 _- 

Account No. 19364 was opened by Joseph Paul Burg on July 8, 1954, 
with an initial deposit of $9,022.22. 

Account No. 19365 was opened by Jennie M. O'Loughlin on July 8, 
1954, with an initial deposit of $11,000.00. 

Accounts Nos. 19364 and 19365 were Giloged on July 12, 1954 and 
the amounts above-specified as having been initially deposited in these 
respective accounts, were withdrawn. 

Accounts No. 19381 - 

On July 12, 1954, Joseph Paul Burg and Jennie M. O'Loughlin 
opened a joint account with initial deposits being made on said date into 
said account of the respective sums of $9,022.22 and $11,000.00 withdrawn 
on the same date from Accounts Nos. 19364 and 19365. On April 29, 1956, 
the date of death of Jennie M. O'Loughlin, the balance in said account was 
$20,600.00. On the date of death of Joseph Paul Burg, the owner by sur- 
vivorship of said account, the balance therein was $13,400.00. 

Defendants aver that there was a valid and subsisting gonaiaares 
tion for the creation by Joseph Paul Burg and Jennie M. O'Loughlin of the 
joint tenancies with respect to ownership of Account No. 19381 in the 
Oriental Building Association, in that both decedents contributed substan- 


tial amounts of their separate funds to the creation of said account. 


Defendants aver further, that the ownership in joint tenancies of the 


aforesaid Lots 16 and 825 and in said Savings Account No. 19381 by these 
parties consisted of identical interests, aseruing under the same con- 
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veyances or other instruments of title, which interests, as to each of 
the respective properties, commenced at the same time and said interests 
in the aforesaid described properties were held by Joseph Paul Burg and 


Jennie M. O'Loughlin, by the same undivided possession. 


Fifth Defense 
Defendants aver that there was a valid and subsisting con- 


sideration for the creation by Joseph Paul Burg and Jennie M. ‘O'Loughlin, 

of the joint tenancies in Savings Account No. 19381 by reason of the con- 
tributions by these parties of their separate funds in the creation of said 
account. Defendants aver further, that the ownership in joint tenancies 

of the aforesaid Lots 16 and 825 and in Savings Account No. 19381, were 
created and existed under a present unity of interest, title, en and 
possession, and that, in accordance therewith, upon the death of Jennie M. 
O'Loughlin on April 29, 1956, Joseph Paul Burg, as the surviving tenant, 
became the sole legal owner of said property interests, and acquired thereby 
full ownership therein and all rights, appertaining thereto. : 


tt & & 


eph A. Raffe 
%* hE R 


Attorneys for Defendants 


(Certificate of Service) 


(Filed Mar 17, 1960) 
PRETRIAL STATEMENT OF THE DEFENDANTS 
In this action to impress a trust on certain property, as here- 
inafter described, said property was initially owned by Jennie M. O'Loughlin 
and Joseph Paul Burg as joint tenants with right of survivorship. On the 
death of Jennie M. O'Loughlin on April 29, 1956, Joseph Paul fare became 


the sole owner of said property by survivorship. Upon the death of Joseph 
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Paul Burg on December 6, 1957, the defendant, Nettie F. Morgan, was 
appointed Administratrix of his estate by Order of this Court, dated 
December 23, 1957, Administration No. 94,307. The defendant, United 
States Fidelity and Guaranty Company, was surety on the bond of the said 
Nettie F. Morgan, as Administratrix. 
Defendants admit the ownership of said ‘property was as follows: 
Real Estate situated in District of Columbia - 
(a) Lot 825 in Square 3883 conveyed to Joseph Paul Burg and 
Jennie M. O'Loughlin as joint tenants with right of sur- 
vivorship by Deed dated December 5, 1940. 
(b) Lot 16 in Square 3883 conveyed to Joseph Paul Burg and 
Jennie M. O'Loughlin as joint tenants with right of 
survivorship by Deed dated December 6, 1941. 
(c) The aforesaid lots were owned continuously by said 
joint tenants from the date of the respective Deeds 
of conveyance and until the death of Jennie M. O'Loughlin, 
and thereafter by the surviving tenant, Joseph Paul Burg, 
until he conveyed the same on July 22, 1957. 
iid sociatio ounts - 
(a) Account No. 17.442 — 
Joseph Paul Burg and Jennie M. O'Loughlin opened a joint 
account on January 18, 1951, with an initial Serosit of - 
$20,138.89. This account was closed on July 8, 1954, at - 
which time the balance of $20,022.22 was withdrawn. 
(b) Accounts Wos. 19364 and 19365 - 
Account No. 19364 was opened by Joseph Paul Burg on 


Jaly 8, 1954, with an initial deposit of $9,022.22. 
Account No. 19365 was opened by Jennie M. O'Loughlin on 


a | 
July 8, 1954, with an initial deposit of $11,000.00. 
Accounts Nos. 19364 and 19365 were closed on quly a2 5 
1954, and the above-specified amounts, initially de- 
posited in these accounts, were withdrawn. | 
Account No. 1938) - 
On July 12, 1954, Joseph Paul Burg and Jennie M, O'Loughlin 
opened a joint account with initial deposits being made on 
said date into this account of the respective ine of 
$9,022.22 and $11,000.00 withdrawn on the same date from 
Accounts Nos. 19364 and 19365. On April 29, 1956, the 
date of death of Jennie M. O'Loughlin, the balance in said 
account was $20,600.00, of which Joseph Paul Burg thereby 
acquired ownership by right of survivorship. On the date 
of death of Joseph Paul Burg the balance in said account 
was $13,400.00. | 
een et 
III Defendants say there was a valid and subsisting considera- 
tion for the creation of the aforesaid joint ownership of eocent No. 19381, 
in that both contributed substantial amounts of their separate funds to the 
creation of said account. | 2 
The ownership in joint tenancy of the aforesaid Lots 16 and 825 
and Account No. 19381, consisted of identical interests accruing under the 


same conveyances or other instruments of title, which interests, as to each 


of the respective properties, commenced at the same time and said interests 


were held by said parties with the same undivided possession. 
Defendants say further, that the ownership of said lots and 
Account No. 19381 were created and existed under a present unit of interest, 


title, time and possession, and that upon the death of Jennie M. O'Loughlin, 
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Joseph Paul Burg became the sole legal owner of said property and acquired 
thereby full ownership therein and all rights, appertaining thereto. 


tt & & 


Z - Raffe 


tt et & 
Attorneys for Defendants. 


(Filed Mar 17, 1960) 
(PRE-TRIAL ORDER) 


enue et 


THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACT: 

The P is the administratrix of the estate of Jennie M. 
O'Loughlin, who died April 29, 1956. The D is the administratrix of the 
estate of Joseph Paul Berg, who died on Dec. 6, 1957. The P qualified as 
administrator on May 11, 1959; the D was appointed administratrix on 
Dec. 23, 1957. The D, U. S. Fidelity and Guaranty Co., was surety on the 
bond of administratrix Morgan. 

Certain monies were deposited in various accounts in banks and 
loan associations from time to time and certain real property was acquired 
in the D. C., and the deposits and the real property were carried in the 
names of both Berg and O'Loughlin in some instances and in respect of some 
of the deposits of funds in the names of each individually. On the death 


of O'Loughlin, Berg took control of the real estate and control of an 


account in the Equitable Loan & Savings Co. 
oO 


Pretrial Examiner 


(Filed Mar 23, 1960) 


AMENDMENT TO COMPLAINT 
Pursuant to pretrial stipulation paragraph seven of plaintiffs! 


complaint is amended to read as follows: 


7. In addition to the foregoing real property, decedent Jennie 


M. O'Loughlin owned various other monies at the date of her death, includ- 
ing money in a savings account at the Oriental Building Association, 600 F 
Street, N. W., Washington, D. C., in the amount of $20,600.00, which was 
maintained in the names of decedent Jennie M. O'Loughlin and decedent 
Joseph Paul Burg, under and by virtue of the regular printed torms utilized 
by the said building association for the creation of ndacalted joint accounts. 
Said account included funds in the amount of at least $11,000.00, plus in- 
terest thereon, belonging to decedent Jennie M. O'Loughlin, and which she 
placed in said account solely as a convenience to herself without any con— 
sideration being given therefor; in addition, decedent owned, at the time 
of her death, all monies in a savings account in the Equitable Savings & 
Loan Association, number 2898, formerly number 12,886, in the ‘amount of 
$4,847.64, and at least one-half of all monies on devosit in the National 
Bank of Washington at the time of her death, both accounts being in the 
names of the decedents Burg and O'Loughlin at the time of the latter's death; 
that the account at the Equitable Savings & Loan Association was wrongfully 
appropriated by decedent Burg to his own use after the death of decedent 
O'Loughlin, and the monies belonging to decedent O'Loughlin re the Oriental 
Building Association, in the amount of $11,000.00 plus interest, and in the 
National Bank of Washington, were not accounted for by the ascsdert Burg, 
and remained on deposit in said institutions until wrongfully appropriated 
by the defendant Morgan as administratrix of the estate of decedent Burg. 
Decedent O'Loughlin, in putting her funds and property in the soncalled 
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*joint* names of herself and said decedent Burg, did not intend to, and 


did not give or transfer to said decedent Burg any interest in her said 
funds or property, present or otherwise, but put the same in their "joint" 
names as a matter of convenience only, relying upon a close fiduciary 
relationship existing between the two of them, and being induced to do so 
as a result of said relationship. A close fiduciary relationship existed 
between the decedent O'Loughlin and the decedent Burg, extending over a 
period of many years, comparable to brother and sister or other close 
blood relationship, with decedent O'Loughlin reposing great trust and 
confidence in said decedent Burg and relying heavily upon his advice. 

None of the aforesaid bank or building and loan association accounts were 
in form or substance joint accounts or joint tenancy, but the Oriental and 
National Bank of Washington accounts were, at most, tenancies in common, 
while the Equitable account was entirely the property of the decedent 
O'Loughlin, she having furnished all the money deposited therein, and 
having added the decedent Burg's name thereto many years after opening the 
same in her name, without consideration and only as a matter of convenience 
to herself. 

The interest of the decedent O'Loughlin in each of the aforesaid 
accounts, as hereinbefore set forth, as well as in the aforesaid real estate, 
remained her sole and separate property, and upon her death passed by intes- 
tacy to the plaintiffs herein, as administratrix of the estate of Jenny M. 
O'Loughlin, deceased, and as her heirs at law and next of kin. 

PRAYERS: 

Pursuant to pretrial stipulation, plaintiffs amend paragraphs 1, 

2 and 4 of the prayers of the complaint to change the ad damnum from $29,550.00 
to $32,597.64. ; 


2: 
Attorney for Plaintiffs 


(Filed July 13, 1960) 
AMENDMENT TO ANSWER OF DEFENDANTS 


t& & & 
(e) That the savings account in the National Bank of Washington, No. 
B-4431, was opened on September 5, 1939, as a joint account by Joseph Paul 
Burg and Jennie M. O'Loughlin, and that Joseph Paul Burg contributed sub- 


stantial sums of money to said account. 


(f) That the savings account in the Equitable Savings and Loan Associa- 


tion, old account No. 12886, changed to new account No. 2898, and initially 
opened by Jennie M. O'Loughlin in her individual name, was changed toa 
joint account in the names of Jennie M. O'Loughlin ami Joseph Paul Burg on 
August 7, 1939, in consideration of the agreement and understanding of the 
said Jennie M. O'Loughlin and Joseph Paul Burg to hold all of their property 
interests jointly, and in further consideration of the monies contributed 
by Joseph Paul Burg in the creating of their jointly held properties. 

2. By deleting the last paragraph of the Fourth Defense, and 
inserting in lieu thereof, the following: 

Defendants aver that there was a valid and subsisting considera- 
tion for the creation by Joseph Paul Burg and Jennie M. O'Loughlin of the 
joint tenancies with respect to the real estate and all of said savings 
accounts in that both decedents contributed substantial amounts of their . 
separate funds to the creation of said joint property interests.. Defendants 
aver further, that the ownership in. joint tenancies of said real estate and 
savings accounts by these parties consisted of identical interests, accruing 
under the same conveyances or other instruments of title, which interests, 
as to each of the respective properties, ‘commationd at the same time and said 
interests in all of the properties, both real estate and sareinigs accounts, . 
were held by Joseph Paul Burg and Jennie M. O'Loughlin, by the same undivided 


possession. 


[sf Joseph A. Rafferty 


teh & 


Attorneys for Defendants 
(Filed July 8, 1960) 
SECOND AMENDMENT TO COMPLAINT 

Pursuant to leave of court, plaintiffs further amend their com- 
plaint filed herein by adding thereto the following new paragraphs: 

9. That plaintiffs' decedent, the said Jenny M. O'Loughlin, also 
kmown as Mary Jane O'Loughlin, came to live in the home of the decedent 
Burg and the latter's parents when she was a very young girl, to-wit, of 
the age of 12 years. That as a result the decedents O'Loughlin and Burg 
became constant companions and lived together the rest of their lives, and 
there \developed a very close and confidential relationship between them that 
lasted down through the years until the death of the said Jenny M. O'Loughlin 
on April 29, 1956. Throughout the aforesaid period of time, decedent O'Loughlin 
reposed a high degree of trust and confidence in the decedent Burg and was 
greatly influenced by him in the conduct of her business and personal affairs, 
both before and after the year 1937, in which latter year the decedent O'Loughlin 
retired because of disability following a nervous breakdown and other disabling 
illness, which rendered her physically and mentally unable to continue to per- 
form her duties as an’ assistant clerk in the Bureau of Internal Revenue, where 
she had been employed for approximately 30 years. 


As a result of the aforesaid facts and circumstances, all of which 


were well known to the decedent Burg, the decedent O'Loughlin, from the time 


she first became employed as a young girl, entrusted the management and con- 
trol of her affairs to the decedent Burg, who, acting upon the trust and con- 
fidence thus reposed in him, exercised practically complete dominion and 
control over her business affairs and greatly influenced her in the conduct 


of the same; as a further result, in the year 1937, said decedent O'Loughlin 
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conveyed record title to real estate which she had owned for 30 years, the 
same being known as Lot 8, Block 4, Acredale, Prince George's County, Maryland, 
to the decedent Burg, without receiving any consideration therefor, and without 
intending to vest the beneficial ownership thereof in decedent: Burg, but solely 
as a matter of convenience to herself, she having been influenced to do so by 
said decedent Burg and by the fiduciary relationship existing petwesn the two 


of them. 


Not long thereafter, in the year 1939, decedent O'Loughlin added 


decedent Burg's name to her savings account at the Equitable Build ing Associa- 
tion and in the same year opened a so-called joint account at the National 

Bank of Washington (then Hamilton National Bank) with the decedent Burg, both 
of which latter transactions have been hereinbefore set forth in paragraph 7 

of the amendment to plaintiffs' complaint filed herein; and shortly thereafter 
in to-wit, the years 1940, 1941 and early 1942, decedent O'Loughlin and decedent 
Burg took record title to the real estate kmown as 1036 and 1040 Otis Street, 

N. E., Washington, D. C., in their names as joint tenants, with decedent Burg 
handling most of the details of the transaction pursuant to the relationship 
heretofore described and set forth herein, he acting either as, agent for de- 
cedent O'Loughlin or in pursuance of a joint adventure with decedent O'Loughlin, 
the latter having furnished all or a substantial portion of the money which 
went into the purchase of said real estate; that decedent O'Loughlin, asa 
result of the aforesaid fiduciary relationship existing between her and the 
decedent Burg, and being influenced to do so by the decedent Burg, placed 
record title to the aforesaid real estate in both of their Aimee as joint 
tenants without intending to vest any beneficial interest therein in the 
decedent Burg, but solely as a matter of convenience to herself, and the 
beneficial and equitable ownership of said real estate remained vested en- 
tirely in the decedent O'Loughlin, and remained in her at the time of her 


death. 
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That in addition to the foregoing, decedent O'Loughlin, for many 
years, and especially following her disability retirement from the government 
service following a nervous breakdown, was influenced by the decedent Burg 
to entrust the complete! management and control of all of her property to said 
decedent Burg, and to turn over practically all of her money and property, 
including her retirement income checks, to the decedent Burg, and this practice 
continued for many years prior to the death of the decedent O'Loughlin; that 
when decedent Burg's sister in New Mexico was in need of funds, decedent Burg 
obtained large sums of money that were the property of the decedent O'Loughlin 
and loaned the same to his said sister, no part of which was ever repaid to 
the decedent O'Loughlin or to anyone else in her behalf. 

That as a result of the fiduciary relationship existing between the 
decedent Burg and the decedent O'Loughlin as hereinbefore set forth, the de- 
cedent O'Loughlin was influenced by the decedent Burg to transfer record 
title to all of her property, both real and personal, to the decedent Burg, 
either by outright transfers or through the device of so-called joint bank 
accounts or joint tenancies. In none of the aforesaid alleged transfers 
hereinbefore set forth did the decedent O'Loughlin intend to, or in fact 
transfer, by gift or otherwise, any present or future interest in any of her 


said properties to the ‘decedent Burg, and the same remained her separate 


property at the time of her death and passed to the plaintiffs as a part of 


her estate. In addition, any alleged transfers between said decedents were 
illegal and void and of no force or effect because they resulted from undue 
influence exercised by the decedent Burg over the decedent O'Loughlin, and 
the decedent Burg and his estate have profited by the transfer of decedent 
O'Loughlin's property as aforesaid, and have been unjustly enriched at the 
expense of the decedent O'Loughlin and her estate, as a result of the fore- 
going and as a résult of the decedent Burg's breach of the fiduciary rela- 


tionship existing between said decedents; that in addition, said decedent 
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Burg and his successors in interest have held and still hold record title to 
so much of said property as belonged to decedent O'Loughlin as trustees for 
the decedent O'Loughlin and the plaintiffs as her successors ta interest, and 
the defendants should be required to account to the plaintiffs for all of the 


same. 


10. That the decedent Burg, on to-wit, July 8, 1954, withdrew the 


sum of $11,000.00 from the Oriental so-called joint account and instructed 

the Oriental Building Association to deposit the same in Oriental account 
number 19,365, in the name of the decedent O'Loughlin, as her own separate 
funds. Relying on the instructions of the decedent Burg, and pursuant to 

his order, said building association issued a check in the amount of $11,000.00 
to the order of the decedent Jenny M. O'Loughlin, and set up on their records, 
at the request of the decedent Burg, the account number 19,365, as the separate 
funds of the decedent O'Loughlin. At the same time decedent Burg withdrew the 
sum of $9,022.22 from the said so-called joint account, thereby closing the 
same, and signed a separate signature card for said last mentibned sum, en=- 
dorsed the check for said amount, and deposited the same in Oriental account 
number 19,364 as a separate account in his own name alone. Asa result of 

the foregoing, and other acts participated in by the decedent Burg pertaining 
to and surrounding the opening of said Oriental account number 19,365 in the 
separate name of the decedent O'Loughlin, the decedent Burg, and the defendants 
herein, who are claiming through him, are estopped to deny the ovnership of 
the aforesaid sum of $11,000.00 in the decedent O'Loughlin and the plaintiffs 
as her successors in interest. | 


Paul Lee Sweeny | 
' Attorney for Plaintiffs 


(Filed July 20, 1960) 


9. Answering Paragraph 9, the defendants admit the following: 


{a) That the decedent, O'Loughlin came to live with the parents of 
the decedent, Joseph Paul Burg, when she was a very young girl, and that 
following the death of the parents of the decedent, Burg, she continued to 
live with Joseph Paul Burg until her death on April 29, 1956. 

{b) That decedent, O'Loughlin retired from her employment with 
the United States Government because of a physical disability, although the 
defendants have no knowledge as to the date when such retirement became 
effective nor as to the nature of the disability, if any, that resulted in her 
retirement. 

(c) That decedent, O'Loughlin conveyed Lot 8, Block 4, Acredale, 
Maryland, to the decedent, Burg in the year 1937, but defendants deny that 
such conveyance was without consideration. 

(ad) That in the year 1939, the Equitable Building Association 
Account was made the joint account of the decedents, O'Loughlin and Burg, but 
the defendants aver such account was made joint pursuant to the agreement and 
understanding of the decedents, O'Loughlin and Burg, and for a consideration 
as set forth in defendants' Answer and Amendment thereto previously filed 
herein. 

(e) That in the year 1939, the decedents, Burg and O'Loughlin 
opened a joint savings account in the National Bank of Washington, Brookland 
Branch, (formerly the Hamilton National Bank), pursuant to the agreement and 
understanding of said parties and for a consideration as set forth in defen- 
dants' Answer and Amendment thereto previously filed herein. 


sue & 
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Account No. 19381. On July 12, 1954, the decedents, Burg and 
O'Loughlin opened a joint account, No. 19381, with the initial deposits 
therein being the sums of $9,022.22 and $11,000.00, which amounts were 
transferred to said account from Accounts Nos. 19364 and 19365, when the 


latter two accounts were closed. 


%* & H 


/s/ Joseph A. Rafferty. 


et een 
Attorneys for Defendants. 


(Filed Sept. 6, 1960) | 
INTERROGATORIES TO DEFENDANT MORGAN ! 
* & & 
1. How much money did you receive from the estate of Dolores 
Otero De Burg? 
ee HR 
3. Under paragraph 21 of the will of the said Delores Otero De 
Burg, the testatrix acknowledged her indebtedness to Joseph P. Burg and 
Jane O'Loughlin in the sum of $5,502.70 and referred to an equitable lien 
on certain real estate in Albuquerque, New Mexico, owned by ae as security 
for said indebtedness. If there was a note or other written instrument evi- 
dencing the aforesaid indebtedness of $5,502.70 state the exact terms and 
provisions of the same, including the date thereof, and the name of the payee 
or payees thereof. If you have a copy of said note or other evidence of said 
indebtedness, please produce the same for inspection and copying. 


se 


9. How much money have you received from the estate of Delores 


Otero De Burg under the aforesaid paragraph 22(c) of her will, and give 


date on which you received it. 
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14. In paragraph 9 (da) of your answer to second amendment to com- 
plaint you state that the Equitable account was made "joint" pursuant to the 
agreement and understanding of the decedents O'Loughlin and Burg ani for a 
consideration. (a) State whether the agreements you allege was verbal or 
written, the date it was first entered into, and give all terms and provisions 
of the same. If said alleged agreement was written, produce the same for 
inspection and copying. * * * * 

15. Did the decedent Burg ever deposit any of his own money in 
the Equitable account? If so, give date of each such deposit and the amount 
thereof. 

ee & 

21. How much of the money used to open the "joint" account in the 
National Bank of Washington (formerly Hamilton Bank) belonged to the decedent 
Burg? 

22. State the total amount of money belonging to the decedent Burg 


which was deposited by him in the "joint" account referred to in interrogatory 


21, if you know, and give the sources from which said decedent acquired such 
money. 
* *% *% 
25. In paragraph 10 of your "Answer of Defendants to Second Amend- 


ment to Complaint” you allege that Oriental Account No. 17442 was closed on 


July 8, 1954, at which time the balance was $20,022.22, and that said balance 


was withdrawn and $11,000 thereof was transferred to a new-account no. 19365 


in the name of decedent O'Loughlin on July 8, 1954. Who closed said account 
no. 17442 and transferred the aforesaid $11,000.00 to account no. 19365? 


Submitted by 


Paul Lee Sweeny 
Attorney for Plaintiffs 


(Filed Oct. 4, 1960) 
ANSWERS TO INTERROGATORIES 


Ht t 


1. As Administratrix of the Estate of Joseph Paul Burg, she re- 
ceived the sum of $7751.92 from the Estate of Dolores Otero De Burg. 


eRe RH 


3. * * * *® It does not appear that a promissory note was given 
by the borrower. * * * * | 

9. The sum received under Paragraph 22(c) of the Will of Dolores 
Otero De Burg was $7751.92 of which $3500.00 was paid in Decenber, 1957 and 


the balance was paid in July, 1959. 


un eR 


14(a). The agreement and understanding between Joseph Paul Burg 


and Jennie M. O'Loughlin was verbal and was entered into in late 1938 or 1939. 
t+ &# & & | 

15. This defendant has no knowledge as to whether Joseph Paul Burg 
contributed any of his money to the account in the Equitable Building Associa- 
tion but says that said account was made a joint account, for a consideration 
pursuant to the agreement and understanding of Joseph Paul Burg and Jennie M. 
O'Loughlin, as recited in Answer No. 14. | 

os ee 

21 and 22. The exact amount of money contributed by Joseph Paul 
Burg to the opening of the joint account in the National Bank of Washington, 
and the total amount which he contributed to said account, and the exact 
sources thereof, have not been ascertained, up to this time, by the defendant 's 
Attorneys. Answer No. 14 sets forth generally the sources of funds from which 


decedent, Burg's contributions were made. 


eu Hh & 
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25. Joseph Paul Burg closed Account No. 17442 on July 8, 1954, 
and placed the $11,000.00 in what purported to be Account No. 19365 in the 


name of Jennie M. O'Loughlin, ee HH 


(Certificate of Service) 


(Filed Nov. 3, 1960) 
FINDINGS OF FACT AND CONCLUSIONS OF Law 

The above entitled cause having come on for trial, the Court having 
heard in full the plaintiffs' case and being fully advised in the premises 
upon the defendants' motions for (1) judgment in its favor on the ground 
that the statute of limitations bars the plaintiffs' action, (2) the doc- 
trine of laches should be applied to bar the plaintiffs' action, and (3) 
judgment should be entered in favor of the defendants for the reason that 
the plaintiffs have failed to prove a prima facie case now finds the following: 

Findings of Facts 
de 

This action, brought by Mary J. Donoughe, individually and as Admin- 
istratrix of the Estate of Jennie M. O'Loughlin, a/k/a Mary Jane O'Loughlin, 
and Eileen D. Gobin, is to impress funds with a constructive trust on the 
theory that certain funds belonging to the Estate of Jennie M. O'Loughlin 
were wrongfully appropriated by the defendant, Nettie F. Morgan in her 


capacity as Administratrix of the Estate of Joseph Paul Burg, deceased and/or 


were wrongfully appropriated by the decedent, Joseph Paul Burg during his 
lifetime, thus enhancing the value of his estate. Plaintiffs also seek 
judgment against the defendants, Nettie F. Morgan and United States Fidelity 
and Guaranty Company for the amount of the alleged wrongful appropriation. 
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wo rkake 
The statute of limitations is tolled by operation of Title 2, 
Section 202, District of Columbia Code for the period commencing with the 


death of Joseph Paul Burg on December 6, 1957, until the defendant, Nettie 


F. Morgan was appointed Administratrix of the Estate of Joseph | Paul Burg 


on December 23, 1957. 
III. 

The respective status and position of the parties has not been so 
substantially altered or changed to the detriment of the detoudent, Nettie F. 
Morgan, from the time the instant cause of action first acerued until the 
same was actually instituted and therefore the doctrine of laches should not 
be invoked. 

IV. 

The court has not considered Exhibits of the defendants or testi- 
mony adduced by the defendants pursuant to its ruling permitting the de- 
fendants to adduce such testimony in order to save time reserving to them- 
selves their right to make any appropriate motions at the conclusion of 
the plaintiffs’ case. 

Vv. 

Jennie M. O'Loughlin and Joseph Paul Burg lived together as sister 
and brother from the time Jennie M. O'Loughlin was twelve years of age until 
her death on April 29, 1956, a veriod of approximately fifty-six years. 
Joseph Paul Burg was born about 1868 and Jennie M. O'Loughlin about the year 1888. 

VI. 

Joseph Paul Burg and Jennie M. O'Loughlin during the entire period 

set forth in the preceding finding of fact were very close, having a great 


deal of love, respect, confidence and admiration for each other. 


VII. 


Joseph Paul Burg and Jennie M. O'Loughlin at least from 1939 to 
April 29, 1956, the date of Jennie M. C'Loughlin's death, acted together in 
everything they did. They pooled their resources and made investments in 
both real and personal property, holding title thereto as joint tenants. 

They had accounts in several Building and Loan Associations and banks in 

the City of Washington and they owned several pieces of real estate, 

holding title in every case as joint tenants, with right of survivorship. 
VIII. 

Nething in the record indicates in any way whatsoever that Jennie 
M. O'Loughlin and Joseph Paul Burg did not know exactly what they were doing 
during the many years preceding Jennie M. O'Loughlin's death respecting the 
manner in which they took and held title to the real and personal property 
which they jointly acquired. 

x. 

Nothing in the record shows any intention on the part of Jennie 
M. O'Loughlin or Joseph Paul Burg not to create joint tenancies respecting 
the manner in which they took and held title to their real and personal property. 

x. 

At the time of and following the retirement of Jennie M. O'Loughlin 
from United States Government employment in 1937, she was a competent, capable 
person, in no need of a guardian and able to handle money. 

XI. 

There was no improper domination by Joseph Paul Burg over Jennie 

M. O'Loughlin. 
XII. 
There is nothing in the record to show any abuse of any fiduciary 


status by Joseph Paul Burg that may have existed between Joseph Paul Burg 


and Jennie M. O'Loughlin. 
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XTII. 


Respecting one-half the proceeds received by the Estate of Joseph 


Paul Burg from the Estate of Delores Otero de Burg in New Mexico, being the 
sum of $3,875.50, pursuant to Item 22 of the Lest Will and Testament of 
' Delores Otero de Burg, the Court does not know specifically mit was before 

the New Mexico Court at the time the account of the fiduciary was approved 
in which this payment was made but the Court does not feel that it has any 
capacity to overrule the New Mexico Court. The testatrix in New Mexico died 
before Jennie M. O’Loughlin and consequently any rights Jennie x. O'Loughlin 
had accrued at the time of the death of Delores Otero de Burg in New Mexico. 
The Court feels however it cannot try these rights in this pro¢geeding. 

From the foregoing findings of fact the Court concludes as a 
matter of law: | 

Conclusions of Law 

1. The statute of limitations had not run at the time of the filing 
of the instant Complaint and consequently said cause of action|is not barred 
by the statute of limitations. | 

2. lLaches is not a defense to this cause of action. 

3. The defendants are entitled to judgment as a natter of law as 


the plaintiffs have failed to prove a prima facie case. 


fs/_ Edward A. Tamm 
JUDGE | 


(Riled Nov. 3, 1960) 

This cause coming on for trial in open Court, upon Motion by the 
defendants through their counsel, for judgment in their favor at the con- 
clusion of the plaintiffs' case on the grounds that the statute of limita- 
tions bars the action, the doctrine of laches should be invoked and the 


| 
plaintiffs failed to prove a prima facie case, and the Court having heard 
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argument of counsel for the respective parties, and having filed its findings 
of fact and conclusions of law herein, it is by the Court this 3rd day of Nov 
1960, 

ORDERED, That the Motion of defendants to dismiss on the ground that 
the action is barred by the statute of limitations be and the same hereby is 
denied, and it is, 

FURTHER ORDERED, That the Motion of defendants to dismiss on the 
ground of laches be and the same hereby is denied, and it is, 

FURTHER ORDERED, That the Motion of defendants for judgment on the 
ground that the plaintiffs have failed to prove a prima facie case be and the 


same hereby is granted. 


(Filed Nov. 4, 1960) 


1. Motion for New Trial or in the Alternative Judgment for Plaintiffs. 
2. Objections to Proposed Findings of Fact and Conclusions of Law. 


Now come the plaintiffs, by their attorney, and (1) move the Court 
to set aside the finding and/or judgment rendered by the Court on October 25, 
1960, in favor of the defendants, and to grant a new trial, or in the alterna- 
tive enter judgment in favor of plaintiffs, and (2) object to the proposed 
Findings of Fact and Conclusions of Law. The Court having granted defendants! 
motion for judgment at the close of the plaintiffs' case, and without requiring 
the defendants to put on any evidence in their own behalf, and without con- 
sidering any of the defendants’ evidence adduced during the course of the 
plaintiffs' case, must now resolve all facts and all inferences based thereon 
in a light most favorable to the plaintiffs. 

1. The Court erred in failing to award the balance in the Equitable 


account, at the date of death of Jenny M. O'Loughlin, together with interest 
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subsequently accrued thereon, shown by the evidence in this case to be the 


sum of $4,847.64, to the plaintiff administratrix. 


2. The Court erred in failing to award the plaintiff administratrix 


judgment for one~half of the sum of $6,072.08 shown by the evidence to have 
been on deposit in the National Bank of Washington at the date of death of 
Jenny M. O'Loughlin, together with interest thereon. ! 

3. The Court erred in failing to award the plaintiff administra- 
trix the sum of $11,000.00 shown by the evidence to have been on deposit in 
the Oriental Building Association, in addition to other sums iihavedn; at the 
date of death of the decedent Jenny M. O'Loughlin, together with interest 
thereon. | 

4-e The Court erred in failing to award the plaintiff administratrix 
one-half of the monies which passed under paragraph 21 of the will of Dolores 
Otero de Burg, in the amount of $5,502.70, and in failing to make any finding 
of any kind in reference to said sum. | 

5. The Court erred in failing to award the plaintift administratrix 
one-half of the sum of $7,751.92 which passed under paragraph 22 (c) of the 
will of Dolores Otero de Burg, and in holding that it was bound by alleged 
proceedings of the New Mexico court with respect to said sum. | 

6. The Court erred in failing to award plaintiffs one-half of the 
proceeds of sale of the real estate known as 1036 and 1040 Otis Street, N. E., 
Washington, D. C., record title to which was held by the decedent Burg and 
the decedent O'Loughlin as joint tenants. 

7. The Court erred in holding that the plaintiffs had the burden 
of proving a negative, i. e., of showing an intention on the part of the 
decedent O'Loughlin not to create a joint tenancy or joint tenancies, and 
erred in not holding that the burden is on the defendants, who are claimants 
to said properties and who assert as the basis for their claim, that the 


properties were held in joint tenancies, to affirmatively prove the existence 
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of common law joint tenancies in such properties. 

8. The Court erred in holding that there was nothing in the evidence 
to show that either of the decedents did not know and did not understand 
joint estates, in that the Court again placed the burden of proving a negative 
on the plaintiffs, whereas the Court should have required the defendants to 
affirmatively prove the existence of the alleged joint tenancies, since the 
defendants alleged the same and relied on the same in support of their claims 
to the properties of the decedent O'Loughlin. 

9. The Court erred in holding that the plaintiffs were required to 
prove that the decedent Burg abused the fiduciary status existing between 
the two decedents. 


10. The Court erroneously referred to a "ruling" of the New Mexico 


court concerning the monies passing under paragraphs 21 and 22 (c) of the will 


of Dolores Otero de Burg, whereas the evidence in this case does not show 
that there was any ruling by the New Mexico court with reference to said items. 

11. The Court erred in holding that it was bound by the New Mexico 
proceedings, and that it could not go behind such proceedings. The evidence 
shows only that a "show cause” order was issued by the New Mexico court, and 
does not show that any order was entered approving the account of the executors. 
Furthermore, there is no evidence that either of the plaintiffs or their prede- 
cessor in interest was ever a party in any respect to the New Mexico proceeding 
or had any knowledge concerning the same until shortly before the trial of 
this case, or that they had ever been served with any process or notice of 
any kind concerning the New Mexico proceedings. 

12. The Court erred in failing to impress a constructive trust in 
favor of the plaintiff administratrix to the extent of one-half of the monies 
received by the decedent Burg and the defendant Morgan from the Executors of 
the Estate of Dolores Otero de Burg. 


13. The Court erred in failing to impress a constructive trust 
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against the defendant Morgan and in favor of the plaintiffs, fdr the amount 
of the monies and property shown by the evidence in this case to have belonged 
to the decedent O'Loughlin at the time of her death, and to have been wrong- 
fully appropriated by the decedent Burg and by the defendant coe, and to 
the extent there was insufficient money or property against which to impress 
a constructive trust, the Court erred in not awarding plaintiffs a money 
judgment against the defendant Morgan for such deficiency. ! 

14. The finding and/or judgment of the Court is contrary to law. 

15. The finding and/or judgment of the Court is contrary to the 
evidence. | 
16. The finding and/or judgment of the Court is eonkrary to the 


weight of the evidence. 


17. The finding and/or judgment of the Court is not sustained by 


the evidence. 

18. For errors of law occurring at the trial. 

19. That the Court erred in ruling on the admissibility of evidence. 

20. And for such other and further reasons appeeriny on the fact 
of the evidence. | 

21. And for other reasons apparent of record. 

22. In addition to the matters set forth herein, the objections to 
the proposed findings of fact and conclusions of law are contained ina 
separate paper filed herein and in addition thereto, in the nemorandum of 
points and authorities attached hereto. 

Respectfully submitted, 


/s/ Paul Lee Sweeny, 
Attorney for Plaintiffs. 
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MEMORANDUM OPINION 
The plaintiffs' motion for new trial or in the alternative for 
* Judgment for the plaintiff is denied. 
The plaintiffs' objections to Proposed Findings of Fact and 


Conclusions of law are overruled. 


Dated:___ 3/15/61 


(Filed April 10, 1961) 
NOTICE OF APPEAL 

Notice is hereby given this 10 day of April » 1961, that 
MARY J. DONOUGHE, individually and as Administratrix of the Estate of 
Jenny M. O'Loughlin, deceased, and EILEEN D. GOBIN 
hereby appeal to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 3rd day of November, 1960 
in favor of Nettie F. Morgan and United States Fidelity & Guaranty Company 
against said Mary J. Donoughe, individually and as administratrix, and 
Eileen D. Gobin. 


P C) 
Attorney for Plaintiffs. 
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&ee# nue ht 


TRANSCRIPT OF PROCEEDINGS 
a a 
QPENING STATEMENT ON BEHALF OF DEFENDANT 


BY MR. PECHACEK 
MR. PECHACEK: * * * 


There are two principals, Joseph Paul Burg and Jennie O'Loughlin. 
Back many years ago, perhaps 1890, Jennie O'Loughlin came to live with the 
parents of Joseph Paul Burg. She was never legally adopted. She continued 
to live in that status throughout their lives, the Burg parents having both 
been dead in 1920. Following that, Joseph Paul Burg and Jennie O'Loughlin 
continued to live together in the Burg home presumably in the relationship 


of brother and sister, although they were not really such. 


ae & 


Coming down to the year 1938 or early 1939, the evidence will show 


that Jennie M. O'Loughlin and Joseph Paul Burg decided they would pool their 
property interest and they would thereafter carry them in joint tenancy, and 
by so doing they provided security for both and then the survivor of the two, 
so that there would be security throughout the lives of the two of them; and 


furthermore, they could do that without either person having to make a will. 

tu : 
Another account was that of Jennie M. O'Loughlin. she had opened - 

@ savings account at Equitable Savings & Loan Association in 1929. She carried 

that account in her individual name‘ until August of 1939 when the account was 

transferred into a joint account in the names of Joseph Paul Burg and Jennie 

M. O'Loughlin with right of survivorship. I should like to indicate that 

this particular account in Equitable Savings & Loan is the only account that 

represented the transfer of funds Sion one party into a joint account for both. 


In all other cases, those accounts were initially opened in their joint names 
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or the property was initially acquired in their joint names as tenants with 
right of survivorship. biel 
(5) EILEEN DOKOGHUE GOBIN 


called as a witness on behalf of the plaintiff, having been first duly sworn 
took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWEENY: 
Q Will you state your name, please? A Eileen Donoghue Gobin. 
Q Where do you live, Mrs. Gobin? A Bradenton, Florida. 
Q Mrs. Gobin, are you related to the late Jennie M. O'Loughlin? 


A Iam her niece. She was my mother's sister. 
* x 
(6) : : 
Q Wow, did you know the late Joseph Paul Burg? A Yes, I knew him very well. 
Q Over how long a period of time did you know Mr. Burg? A From when 
I was a child, as long as I can remember. 
Q Where were you raised? A I was raised in Pittsburg, Pennsylvania. 
Q During the years when you were a child when you were growing up, did 
you see Mr. Burg and your Aunt Jennie? A Yes, we were always very close 6 
Aunt Jennie and Uncle Joseph. We often visited them in Washington here and 
they visited us on numerous occasions in Pittsburg, and we corresponded with 
them regularly. 
Q Did you Teceive correspondence from your Aunt Jennie during those 
years, Mrs. Gobin? A Very regularly. . 
Q How often would) you say on the average would you hear from your Aunt 


Jemie? A At least once a month. 


Q Did that situation continue up until the time of her death? A Yes, it did. 


(7) 
Q Did you ever receive any correspondence from Mr. Burg? A Yes, I 


always hear from him also. 


Q And was that prior to the time of your aunt's death, did he write 
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then also, Mrs. Gobin? A He always wrote to us also. He) considered us 


as nieces, 


Q How did he refer to himself when he would write to you? A He would 


always sign his letters Uncle Joseph. 
Q Mrs. Gobin, I show you a document and ask you if you will tell the 
Court what that is? A (Perusing document.) This is a etter |T received 
from Uncle Joseph shortly before his death. It's a letter of November 26,1957. 
Q Do you recall the date of Mr. Burg's death? A It ws very early in 
December. I don't know the exact date because when I came here at the time 
of his death, they told me they weren't sure what day he had died. 


Q What year was that, Mrs. Gobin? A 1957. 


ee tt i 
(10) THE COURT: What is the materiality of this letter? What are the 


admissions? 

MR. SWEENY: It shows a close relationship. 

THE COURT: I don't think anyone has questioned that. The witness 
has said there was a close relationship. Is that the only purpose of the 
letter? | 

MR. SWEENY: That is the principal purpose. I vouldn't say that is 
the only purpose. It shows the opportunity, Your Honor, for this witness to 
eu the facts. In other words, she has testified, if your Honor please, 
about getting letters. ! 

THE COURT: I am familiar with her testimony. 

What are you trying to show by the letter? 

MR. SWEENY: That there was a very close fiduciary relationship. 

THE COURT: The witness has testified that there was. I will 


sustain the objection to the letter. 


* # 
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(13) Q Mrs. Gobin, what, if anything, was contained in those envelopes which 


you have just identified? A Uncle Joseph sent us this letter on November 
27 which contained envelopes. The envelopes contained money which he had 
earmarked for each of my children as gifts. He often did this. 

Q Now, the particular envelopes I questioned you about for which children 
were they earmarked? A One was for Larry, my son and the other was for Rene, 
my little girl. 

Q What, if anything, was contained in the envelopes, if you recall? 

& I believe there was $10.00 a piece. I am not positive exactly whether 
it was $10.00 or $5.00 a piece. 
&% 

Q Mrs. Gobin, during the years that you have testified that you got 
letters from your Aunt Jennie and Mr. Burg, state whether or not anything 
was enclosed in any of those letters. (14) A Well, for special occasions 
they always sent us some money and it was often signed "Aunt Jennie and 
Uncle Joseph." 

On the birthday of my children, they sent me cash usually or a 
check of $25.00. 

Q Wow, I am showing you another document and ask you if you can identify 
that? A That was a card that was sent to me on the birth of one of my little 
boys. 

Q By whom? A By Uncle Joseph. It is signed "Aunt Jennie and Uncle 
Joseph." 

ee 
(16) Q Mrs. Gobin, can you tell me who that photograph represents? A It is 
a snapshot of my Aunt Jennie and Uncle Joseph and a friend, Dr. Frank Palcho. 

Q Do you know when that was made? A It is dated June, 1940. 

Q Where did you get the photograph, Mrs. Gobin? A It was sent to me 
by my Aunt Jennie. 
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THE COURT: The purpose of these photographs is what, ‘Mr. Sweeny? 


MR. SWEENY: This goes a little further than the previous proffer, 
Your Honor; this is also to show a close relationship. But this has to do 
with the two deceased persons. It has a bearing on the relationship between 
them also. | 

THE COURT: Does the defendant challenge the close relationship 


between this witness and the two deceased? 


MR. RAFFERTY: We do not know, Your Honor, so therefore we would not 


be willing to admit that there was such a close relationship. 
THE COURT: Very well. oe 
(17) (Plaintiff's Exhibit No. 5 was received in evidence.) 
BY MR. SWEENY: 
Q Mrs. Gobin, I show you another photograph and ask oe if you 
can identify that? A It is a picture of Aunt Jennie and my sister, Mary 
Jane and myself. I was about six or seven years old at that tine. I don't 
know exactly the year. 
Q Where did you get that? A I have had it for so long, I can't recall. 
MR. SWEENY: May that be marked, Your Honor, for identification? 
DEPUTY CLERK: Plaintiff's Exhibit No. 6. | 
(18) (Photograph was marked be craectietties as Plaintiff's Exhibit No. 6 
and received in evidence. ) 
MR. SWEENY: If I may, Your Honor, I have a series of photographs. 
Shall I take them one at a time? They are similar. 
THE COURT: They can be identified together, I think. 
BY MR. SWEENY: 
Q Would you state what those photographs represent, Mrs. Gobin? 
A Well, two of them were taken in Washington at the time that we visited my 
Aunt Jennie. My sister and I visited her here in Washington. And a third is 


a picture of my Aunt Jennie, another relative, Elizabeth Kane and my sister and 
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I when we were very young. 


This fourth picture is a picture of my Aunt Jennie (19) alone. 


(Opposing counsel perusing photographs. ) 

MR. SWEENY: Your Honor, I offer these photographs, four in number, 
as a group. 

THE COURT: They will be admitted. 

THE DEPUTY CLERK: ‘7-A, B, Cy and D. 

(Photographs were marked for identification as Plaintiff's 
Exhibits Nos. 7A, -B, -C, and -D, and received in evidence. ) 
a % 

Q Mrs. Gobin, did there come a time when your Aunt (20) became 111? 
A She — do you mean at the time she retired from the Government? 

Q At any time to your knowledge. A Well, to my knowledge,she 
retired from the Government because of il] health but she did not appear ill 
to me at that time. 

Q How long did she work for the Government, if you know, Mrs. Gobin? 
A Iam not sure of that. 

Q You are not sure? A Wo. 

Q Do you know when she went to live with the Burg family? 
A She was 12 years of age when she went to live with them. 

Q Did she ever live anywhere else after that time, Mrs. Gobin? A No 

Q Did you visit her here in Washington? A Yes, on numerous occasions. 

Q Where was she residing on those occasions, Mrs. Gobin? (21) 
A She was residing at the Burg home in Brookland. 

Q Will you state where that was, if you can recall? A That was — 
I forget the exact address because when I wrote to them, I always used the post 
office number. They picked their mail up at the post office. 

Q Do you recall the street? A I believe it was 13th Street in 
Brookland. 
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In Brookland? A Yes. 


Q 
Q Did you ever visit them at the old Burg Home? A ‘That is the one. 
Q 


That is the one you are talking about, is it? A Yes. 

Q Who was there on the occasion of your visits? A My Aunt Jennie 
and Uncle Joseph and — do you mean any help or other than that? 

Q Wo, people that lived there. A Just those two paogie 

Q Were Mr. Burg's parents there? A His mother ated when I was 
very young, I remember visiting there once while she was still living. 

Q Do you remember his father? A Wo, I don't. ! 

(22) Q After the death of Mr. Burg's parents where did they reside then, 
Mrs. Gobin? A They still resided at the old Burg home. : 

Q Did there come a time when they left that home? a Yes. 

Q Do you kmow approximately when that was? A Iam nee sure of the 
exact date, but I believe it was around 1939 or 1940 that they sold the property 
to the Government ! 

Q State the circumstances under which they resided after that, Mrs. 
Gobin? A Well, after that they rented a second floor apartment from a Mrs. 
O'Leary who lived in the same neighborhood and they never invited us to their 
rented home after they moved from their old home. They said that the old lady 
did not like wiaitors and they didn't want to disturb her. 

Q Do you know how long they lived at that address? rn Well, from 
when they sold the old Burg home until their death. | 

Q Wow, Mrs. Gobin, when your aunt passed away, were you notified 
of her death? A About two weeks after her death, I received e letter from 
Uncle Joseph saying that she had died. | 
(23) Q Was that the first notification you received? A Tes,. sir. 

Q Did he say why he had not notified you earlier? A No, he didn't. 

Q Do you know anything Pecan as your aunt's last illness, the 
nature of it? A I didn't see her after she had her surgery bat ny sister 
Mary Jane did and — | 


ae % 


Q Was there anything about your aunt's illness that (24) changed, 


Mrs. Gobin? A Yes, after her operation. 


* & & 


Q Mrs. Gobin, was there any change in the manner of the writing on 


the part of your aunt prior to her death? A I noticed the change in her hand- 
writing after she had — 

* Ht & 
(25) Q State in what way the letters changed if they changed? A My 
Aunt Jennie always had very pretty handwriting and after her surgery on her 
eye, her handwriting changed completely for a short while. I noticed in several 
letters that it was rather shaky and not at all like her former handwriting. 

Q How long prior to her death was that, Mrs. Gobin, approximately? 
A Well, I would say it was approximately two years before her death. 

Q Mrs. Gobin, do you know anything about who handled the money 
between your Aunt Jennie and Mr. Burg? A Uncle Joseph always handled the money. 

Q Did you ever receive any money or did you ever receive anything 
in the mail indicating that, Mrs. Gobin? (26) A Yes. When they sent us 
money, it was usually a money order that would be obtained by Uncle Joseph. 

Q Did you receive money orders obtained by your Aunt Jennie? 

A I don't recall, I don't recall receiving any money orders obtained by her. 

Q And over how long a period of time would you say that this situa- 
tion existed about the money orders? A Well, as long as I can remember, this 
existed. 

Q What were they on the average — what were the occasions and the 
amounts of such money orders, Mrs. Gobin? A Well, on every occasion, they 
sent us money: Christmas, Easter, Thanksgiving and they would say it is just 
a little remembrance from Aunt Jennie and Uncle Joseph. 

Q What would be the amount on the average? A At Christmas, they 


A. i 
always sent me $25; sometimes more than that because they vould send perhaps 
$20 for myself and $10 for one of my children and $10 for another after it 
was born. | 
Q Now, Mrs. Gobin, did you have occasion to observe your Aunt 
Jennie and Mr. Burg in company with each other? A Oh, yes. 
* t & 
(27) Q When did you observe them,Mrs.Gobin? A As I said, we often 
visited them here in Washington. 
Q Could you indicate beginning at some particular year approximately? 


A In the 1930's and I can remember distinctly being here at the time of 


| 
Roosevelt's inauguration in 1932 and summers, almost every summer in the 1930's 


and —— i 

Q Go ahead. Any further times? A Well, not 1940's, I was going 
to say, I visited here several times by myself. I was in the Marine Corps 
during the war and I stopped in Washington and visited with tiem. 

Q Wow, on the occasions that you have referred to, will you describe 
the way in which they would move about, whether walking or how? A Firstly, 
they were always together and when we would be walking along Uncle Joseph would 
always lead the way, so to speak. (28) 

Q pia you ever have occasion to go out and eat with them, Mrs. Gobin? 


| 
A Yes. 


| 
Q Can you tell us on those occasions how the trip would be arranged 
and so forth? A Well, Uncle Joseph always made the plans and arrangements. 
We would go where he chose to take us. He would make any decisions and then 
he would pay for the outing. 

tn 
(29) Q Did there come a time when you did raise the question about your 
aunt's property, any property she may have owned either before or after his 


death? I believe you said not before. After his death? A After his death, 
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I inquired whether or not he had a will and I was told no, he did not. 
Q Will you state the circumstances and the place and (30) the 
time of when you made this inquiry? A I was here at the time of Uncle 
Joseph's funeral and I was — 


et & 


A Iwas told that Mr. Rafferty was handling — 
% tt & 

Q Just tell us if there did come a time you made inquiry and of 
whom you made inquiry. A Yes. I called Mr. Rafferty and asked him if Uncle 
Joseph had left a will and he told me no; and I asked him if there would be 
any way of claiming any of the eatats since my aunt and my uncle had joint 
accounts and I kmew that I was an heir of my aunt Jennie. I am not related 
by blood to (31) Uncle Joseph. 

Q Did Mr. Rafferty ask you any questions when you called him? 

A He asked me if I were related to Mr. Burg and I said no. 

Q Did you ask him anything further? A I asked him if my sister 
and I would have a claim to any of the money that was in the Burg estate and 
he said no. | 

ant 

Q What reply did Mr. Rafferty make, if any, Mrs. Gobin? A He told 


me we had no claim to any of the money. 


Q Did you say anything to the effect that you wanted a lawyer? 


Was that discussed? Was there any discussion with Mr. Rafferty as to whether 
you should have a lawyer or not? A I can't remember if I asked him that, but 
he made it emphatic that I would be wasting my time trying to get anything out 
of it because my aunt was dead and I didn't have any claim (32) to the Burg 
estate. 

Q Were the joint accounts discussed? A I told him that I kmew 
they had joint accounts. And he said, yes, but your aunt predeceased Joseph 


43 


Burg. She died before he did so he was entitled to the money, | so you have 


no claim for it. 
ae 

Q When was the first time you saw Miss Morgan? A The first time 
I saw her was at the funeral in the church. i 

Q Now, on that occasion of the funeral, did you have occasion to 
have a conversation with Miss Morgan before or after the funeral? A After 
the funeral coming back from the cemetery, we were riding in the same car and 
we did talk with her. 2 

Q Did Miss Morgan make any statement to you about Mr. Burg? 

“2 | 

Q Did Miss Morgan make any statement to you, Mrs. Gobin? A Well, 
I questioned her a little because I never had (34) heard of her before and we 
naturally were surprtsed when she popped up at the funeral. 

So I said, "When was the last time you saw Uncle Joseph?* 

She said, "Oh, about 30 years ago." : 

Q And that was on the way back from the funeral? A Yes. 

Q Had you heard of Miss Morgan before that? A WNo,isir. 

ee 

Q Mrs. Gobin, will you describe the manner from your observation 
in which your Aunt Jennie and Mr. Burg lived? A I would say they lived very 
conservatively. They were always very thrifty although they treated us very 
mice when we were here and entertained us, but I don't think they spent much 
on themselves. They were very thrifty people. (35) | 

Q How did your Aunt Jennie refer to Mr. Burg, in what manner, by 
what name? A She alvays called him Uncle Joseph in my presence. 

Q Did you ever have Bear ne to discuss your aunt's affairs during 
her lifetime, her business affairs, with her, Mrs. Gobin, or with Mr. Burg, 


either one of them? A No, they never told us any of their business affairs. 


= % 


CROSS-EXAMINATION 


+t & 


(38) Q Now, you indicated that in the 1940's when you were in the Marine 


Corps you had occasion to visit Jennie and Joseph in Washington? A Yes, sir. 


% & & 


(39) Q Can you estimate for us approximately how many times? A I would 
say I saw them about a half dozen times. 

Q In the 1940's? A Yes. 

Q When you saw them on these occasions, where did you see them? 
A TI usually met them at a hotel and had dinner with them. ‘ 

Q You never returned to their hice with them and stayed with them? 
A No, I didn't. 

Q So that since the time that Joseph sold his home in 1938 or 1939, 
you never visited either your aunt or uncle at their home; is that right? 
& Wo, sir. , 

x nt 

(42) Q You testified that you felt that Joseph handled all the money 
transactions between Joseph and Jennie; isn't that correct? A Yes. 


Q And you testified that you based this conclusion on the fact that 


the money orders you received for your children and for yourself over the years 


were made out by Joseph; is that-correct? A. Yes. 

Q There wasn't anything else that you had any factual knowledge of 
pertaining to their money affairs? A No, other than when the two went out 
together he would always pay the bills. 

Q And in addition, he paid the bills when you went-to dinner? A Yes. 


* % & 
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KATHLEEN NOEL 
(44) called as a witness on behalf of the Plaintiff * * * 
DIRECT EXAMINATION 
BY MR. SWEENY: 
t* & & 

Q Miss Noel, did you know the late Jennie O'Loughlin amd Joseph 
Burg? A Yes. 

Q When did you first meet Jennie O'Loughlin, Miss Noel? A When 
she first came from Pittsburgh, Mrs. Burg brought her down and introduced her 
to me and my mother the day after she came from Pittsburgh, to ‘our house. 

Q With reference to your house, where were you living (45) then? 
A The same house where I live now. | 

Q With reference to where you live, where did Mr. and Mrs. Burg 
live? A They lived at the corner of 13th and Otis Street, and I live at 
13th and Lawrence. 7 

et eH 
Q Where did you say it was that you met Jennie? A ‘In my own house. 


In my own home. 


Q From that time on, did you have occasion to know Jennie O'Loughlin 


very well? A Oh, yes, all through the years. 
+e | 
(48) Q Then did Mr. Burg and Miss O'Loughlin move to some other address? 
A Yes, they moved very near there in an apartment. That was a second floor 
of one of the neighbors there. | 
Q What was that lady's name? A Miss O'Leary. | 
% & & i 
. | 
(49) Q State whether or not you saw Mr. Burg and Miss O'Loughlin during 
the time when they were living in Miss O'Leary's home? A Oh, yes. I saw them 


approximately every day in the summer. The Post Office was a square and a half 
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from me. They had a lock box there and they walked down there after breakfast 


and got their newspaper and mail, and they would come up and sit on my lawn 


and read it. And we would usually have lunch together. 
ae 

(50) Q Did you have occasion to observe Mr. Burg and Miss O'Loughlin 
when they went around together? A Yes, of course. 

Q Was there anything unusual about the way they walked together? 
A Nothing unusual except Jennie at times was nervous and wanted to walk. I 
took her walking. lots of us took her walking. 

Q Did you ever see Mr. Burg handling any of their business affairs? 
A Well, no, not except I would drive them to market in my car and Jennie and 
I would sit in the car and talk. She would give him the list and he would go 
in and do the marketing. That's as far as I know. 


Q How about the houses, Miss Noel? A What do you mean abait the 


Q Did they have houses? A Yes, two. 

Q Who took care of them? A Mr. Burg took care of them. He collected 
the rents and he looked after the repairs and he did everything like that. He 
was a retired man and he was glad to do that. He did that for many other 
people, several other people in (51) Brookland besides Jennie. When I went 
on my vacation, he collected rents for me. 

Q Miss Noel, did there come a time when Jennie became ill and had 
an operation? A On her eye, do you mean? 

Q Yes. Do you recall that? A Yes. She had an operation on her 
eye. I didn't kmow anything about it until it was all over. 

ne & 
(52) Q In reference to when she passed away, can you tell us how long 
before that she had the operation on her eye? A I wouldn't know. I imagine 


about three years, three or four years, but I don't know. I don't like to 
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guess at those things. 


Q Your best judgment would be three or four years;'is that right? 


A I should think so. 

Q How would you describe the relationship between Miss O'Loughlin 
and Mr. Burg? I don't want to lead you. Could you tell us what kind of 
relationship it was from the standpoint of how they got along? A They 
got along wonderfully together. Jennie always spoke of everything as “we", 
"We do this." She never said, "I am going to do it,” she said, "We." 


+ % & 


(54) Q Did you ever see Miss O'Loughlin transacting ie business affairs? 
A No. ue | 
CROSS-EXAMINATION 
BY MR. PECHACEK: 
“ % & 

Q Of the acquaintances or friends of Jennie O'Loughlin and Joseph 
Burg, would you characterize yourself as being one of their diosest friends? 
A Yes, I think so. | 

Q And it is true that you saw them quite frequently over the course 
of the last year? A Yes. ! 

Q Now, after Jennie O'Loughlin retired, did you have occasion to 
see her during the day time, too? A Oh, yes. | 

Q What would you say with reference to her intelligence (58) or her 
mental ability? A I think she was a very, very smart young voman. 

Q Would you classify her as being an intelligent lady? A Very 
intelligent and smart. 

Q Now, what would you say with reference to her will or determina- 


tion? A I think she was very determined. 


“ef 
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(59) Q Do you have anything more to add on that score with reference 
to her will? A She was very determined and had a very strong determination 
of mind. 
Q Would you say that Joseph Paul Burg directed her in what she 


should do? A Wo, I would not. 


(60) By Mr. PECHACEK: 
Q What would you say insofar as whether or not Mr. Burg could 
dominate Miss O'Loughlin? 
a} 
(61) THE WITNESS: Only so far as Jennie was willing to be dominated. 
I don't think he could dominate her if she wasn't in accord. 
at & 
(63) Whereupon, 
WILLIAM H. GALBRAITH 
called as a witness on behalf of the Plaintiffs and, after having been duly 
sworn, was examined and testified as follows: (64) 
DIRECT EXANUBATION 
BY MR. .SWEENY: 
Q Would you state your name please, sir? A William Howard Galbraith. 
Q Where do you live, Mr. Galbraith? A 3408 Tenth Street, Northeast, 
Washington, D. C. 
i Q Have you lived there very long, sir? A I have lived in that house 
since 1925. 


Q Prior to that time where did you live, Mr. Galbraith? A 1316 


lawrence Street from 1920 to 1925. 

Q How long have you lived in the District of Columbia, sir? A Well, 
I went to school here. In 1901 I went to Philadelphia. I was employed there 
until March of 1903. My residence in the District of Columbia has been contin- 
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uous since 1503. 

Q Mr. Galbraith — A Pardon me. May I amend that? Two years 
from June 28 to September 30, I resided in nearby Virginia. ; 

Q Did you know the late Jennie M. O'Loughlin, Mr. Galbraith? 

A I was acquainted with her, yes. : 
(65) Q Did you know the late Mr.Joseph Paul Burg? A I was acquainted 
with him also. 

Q Approximately how many years did you know those people? A Well, 
I would say that my acquaintance with Mr. Burg began possibly around 1908. 

Q When did you first meet Miss Jennie O'Loughlin? A I don't 
know that I can fix a date on that, but I —- I am sorry to delay you. I 
wouldn't want to state a definite date on that. I knew her as a resident of 
the neighborhood. But to say when I became acquainted with tee I am afraid 
I wouldn't be able to do that. 

Q Could you state her approximate age when you first became acquainted 
with her? A Approximately 20-25, between 20 and 25. 

Q Was she employed at that time, Mr. Galbraith? A That I cannot 
answer. I never knew of her employment at any time other than ioubskeebing: 

Q Mr. Galbraith, with reference to the home you have testified you 
have lived in since 1925 where is that with reference to where Josenh Burg 
and Jennie O'Loughlin lived? A Mr. Burg and Miss O'Loughlin resided on the 
structure which has since been razed that stood at the corner of 13th and Otis (66) 
Streets, Northeast, and the structure in which I resided is located on 10th 
Street, as I said, between Lawrence and Monroe. That would make Mr. Burg's 
residence, one —- two blocks east and two blocks north of ny resident. Pour 
blocks away. 

Q Did you have occasion to see the two of them over the years, 


Mr. Galbraith? A Yes. 


Q Would you say how often you have seen them? A At least three 
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times a week, sometimes one day right after another I would see them. 

Q Where would they be when you would see them, Mr. Galbraith? 

A Usually on the public thoroughfare. 
*& & 

Q Did you have occasion to observe the manner in which they walked 
on the public thoroughfare? A Yes. 

Q Would you state to the Court how they walked along the street? (67) 
A Iam rather sure of this because it always appeared to me as rather odd. 
Mr. Burg was always about three paces ahead of Miss O'Loughlin. She accom- 
panied him but as they walked along, he was usually about three paces ahead 
of her. 

Q Did you ever see Miss O'Loughlin on the street unaccompanied by 
Mr. Burg? A Very infrequently. 

Q Over how many years would you estimate or would you say, Mr. 
Galbraith, that you saw Mr. Burg and Miss O'Loughlin as you testified three 
times a week, over how many years would you say? A Well, at least 20 because 
I think Mr. Burg's retdrenent occurred possibly around 1940 and they were to- 
gether — it is ny observation that they were together more frequently after 
his retirement than prior thereto. 

Q Now, Mr. Galbraith, did you have occasion to talk with them fre- 
quently? A Talk? 


- Q Yes. A Ina very limited way, usually just a greeting in passing 


or something like that. 
* 
(68) Q Do you know where Mr. Burg worked while he was employed, Mr. 
Galbraith? A To ny knowledge as a result of his own statement that he was 
employed in the Department of State, and for some yeare he was in the consular 
service in Germany — I (69) am quite sure, possibly elsewhere. 
Q During the years you have testified about, Mr. Galbraith, after 
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his retirement particularly, how many times would you say that you have seen 
either one of them unaccompanied by the other? A Mr. Burg, made a practice 
of going to the postal station in the neighborhood daily. That was in the 
morning and on those occasions, he would frequently be alone. ‘But later in 
the day, when I observed him, he was, I might say, invariably goccumanted by 
Miss O'Loughlin. 


Q Did you ever see Miss O'Loughlin unaccompanied by Mr. Burg? 


tu & 


THE WITNESS: Well, the occasions would be so few that I wouldn't 
be able to say definitely about it. I rarely saw her on the strest by herself. 

BY MR. SWEENY: 3 

Q Mr. Galbraith, from your observation of Miss O'Loughlin and Mr. 
Burg, which of the two would you say was the dominant party? (70) A Without 
hesitancy, I would say Mr. Burg. | 

Q Would you explain why you say that, Mr. Galbraith? A He was a 
man that exhibited considerable energy. He seemed to be always busy about 
something and he seemed to be on the initiative whenever I sheer’ them to- 
gether. In other words, he assumed the attitude of leader or, as you put it, 
dominant. ! 

ae H 
CROSS-EXAMINATION 

BY MR. RAFFERTY: 

Q Mr. Galbraith, did you ever have occasion to be in the home of 
Mr. Burg or Miss O'Loughlin? A I never was in the house that ithey occupied. 

Q And they were never in your home; is that right? A That is right. 

Q Your acquaintance was merely one of being a nei ghbor four blocks 
away, isn't that correct? A And traveling on the same streetcar with Mr. Burg 
over a period of several years. 


Q But not ever with Miss O'Loughlin? (71) A No. 
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Q * * You never knew that Miss O'Loughlin was employed; is that 
correct? A I have no knowledge of her being employed, as I say, other than 
being housekeeper. . 

Q So the opinion that you formed with respect to Mr. Burg being 
the dominant character of the two is principally because of the fact that you 
knew Mr. Burg better than Miss O'Loughlin; isn't that so? (72) A Wo, I don't 
agree wholly on that — their attitude while they were together would indicate 
that he was dominant. 

. Q That was while you observed them while they were walking together 
with Mr. Burg three paces in front of Miss O'Loughlin; isn't that correct? 
A On any occasion when I saw them together, I gathered the impression that 
he was the dominant party. 

Q Your impression that Mr. Burg was the dominant party was based 
on the fact that Mr. Burg was walking in front of Miss O'Loughlin; isn't 
that correct, sir? A Partially so. | 

Q What other factors entered into your feeling that Mr. Burg was 
the dominant party? A&A I would say his mode of speech in discussing matters. 
He was very emphatic. 

Q His speech in conversation with you? A Yes, with me. 

Q Did you have occasion to speak with Mr. Borg and Miss O'Loughlin 

together? A Yes. — 


Q How many cccasions? A I wouldn't want to make a definite state- 
; \ 


ment on that point. 

(73) Q Am I mistaken or didn't you indicate that the extent of your 

relationship with Miss O'Loughlin was merely to say "Hello" or something 

" of that nature as she passed by on the street? A Or a brief remark, maybe. 
Q ‘Just a brief eee: isn't that correct? A I might say this: 


On one occasion, I was near their residence and she came into the yard alone 
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and at that time, we had a iittle conversation principally about the loca- 
tion of the house and so on, nothing that would be of any value to you to 
come to any decision in this matter. : 


% * 


(74) 
Whereupon, 


(75) : WILLIAM H. MARTIN, JR. 2 
called as a witness on behalf of the Plaintiffs and, after having been duly 
sworn, was examined and testified as follows: | 

DIRECT EXAMINATION 

BY MR. SWEENY: 

Q Your name is Mr. William H. Martin, Jr.? A That is right, sir. 

Q Where are you employed, Mr. Martin? A Iam Assistant Vice 
President of the National Bank of Washington, Brookland office. 

Q How long have you been with that institution? A ‘Well, I have 
been in Brookland 32 years, I believe, with that bank. We have changed names 
‘two or three times. | 

Q What was the name of the bank before they changed it, sir? 

A It was the Merchant's Bank; the Merchant's and Trust Company; the Federal 
American National Bank <n Trust Company and Hamilton National Bank and now 
National Bank of Washington. 3 

Q Can you tell us over what period it was Hamilton? A Well, the 

Hamilton was organized in September 1933. I can't tell you when the National 


Bank of Washington took over, I am sorry. 


Q It was Hamilton National Bank when the National Bank (76) of 


Washington took over? A Yes, sir. 
+ # 
Q Did you know the late Jennie O'Loughlin? A Yes. | 
Q Did you know that late Joseph Paul Burg? A Yes. : 
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Q Approximately how long a period of tima did you ikmow then, 


Mr. Martin? A Well, I think I kmew Mr. Burg since I first came to Brookland. 
That is my recollection in 1928. I don't think my acquaintance with her dates 
bask that far. I didn't kmow who she vas. I may bave seen her arcunt. But 
I think I have known Mr. Burg from the time that I came to Brookland. 

Q What is your best recollection of when you met Miss O'Loughlin? 
A I wouldn't have any recollection of that but it has been some years ago. 

Q Wow, did they have business matters with your bank, (77) Mr. 
Martin? A They did. 

Q Did they have occasion to come to the bank to see you? A Well, 
they came to the bank ghite often together and quite often Mr. Burg would 
come to my desk to transact his business rather than through the teller. 

Q On any of those occasions would Miss O'Loughlin be with him? 

A Not at my desk. She may have been sitting in the lobby and have come with 
him, but she was not with us. 

Q What was the nature of the business between Mr. Burg and Miss 
O'Loughlin and your bank, Mr. Martin? A He maintained a savings account 
there and borrowed money from us once in a while. They had a joint savings 
account. 

Q Did Miss O'Loughlin ever come to your desk to transact any business? 
A I don't remember her ever being at my desk, by herself to transact any business. 

Q Would you say that Mr. Burg and Miss O'Loughlin were close to each 
other? A I always understood that Miss O'Loughlin was his (78) niece. He 
always referred to her as his niece. I know they lived in the same house 
together. I seldom saw one when I didn't see the other. They were together 
most of the time. 

se & 
(81) Q Mr. Martin, I am showing you Plaintiffs' Exhibit (82) 9-A, which 
I think you have identified. What is that, Mr. Martin, please? A That is 
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a photostat of the joint account signature card of Mr. Burg ana Miss O'Loughlin 
showing the account to have been opened on the 5th of Septenber, 1939, in the 
amount of $500.00. | 

Q Is that a savings account? A Savings Account No, 4431. 

Q Did that carry intersaé, an account like that, Mr, Martin? 
A Yes, it did. : 

Q Could you tell us approximately what the rate of interest was? 
A I have no idea what it would have been back in 1939. | 

Q How about in 1955? A I couldn't tell you. I know what we are 
paying now but — | 


Q You always paid some interest? A Yes, we paid interest. 


*# & 


(83) Q Did you give the date it was closed? A Wo, I didn't. It says 


it was closed August 6, 1958, 

Q Wow, I show you Plaintiffs! Exhibit 9-B, Mr. Martin, which 
you previously identified. A That is a charge against this savings account 
to close the account, for which a cashier's check was issued to the estate 


of Joseph Paul Burg in the amount of $5,185.34, dated August 6, 1958. 
% % & | 

Q Wow, Mr. Martin, I show you Plaintiffs! Exhibit 2, and ask you 
what that is? A That is a withdrawal against this account dated September 
25, 1957, in the amount of $25,000 signed by Mr. Burg. ; 

Q How, I direct your attention to the back of the check. Can you 
tell us who put the notation on the back? (84) A I did. | 

Q Is that your writing? A It is not my writing but I printed it 
on there. | 

Q It is your printing? A Yes. | 

Q Will you read that, please, Mr. Martin? A "For cashier's check 


to Little Sisters of the Poor and Home for the Aged as final contribution 
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directed by Mary Jane O'Loughlin.” 


Q Will you state the reason why that was put on the back of that 


slip, Mr. Martin? A The only reason I can give would be that he asked me 
to put it on there. 

Q Who is "he"? A Mr. Burg. He evidently asked me to write it on 
there. I wouldn't have any other reason for doing it. 

a 

Q Mr. Martin, directing your attention to Plaintiffs! Exhibit 9G, 
tell us first if you will, please, what that is. A That is a cashier's 
check of the Washington National (85) Bank dated December 10, 1940, in the 
amount of $6,243.24 payable to the Columbia Title Insurance Company. 

tt # 

Q I show you Plaintiffs! Exhibit 9-L and ask you if you can tell 
us what that is? A That is a withdrawal against the joint savings account 
of Joseph Paul Burg and Jennie M. O'Loughlin dated December 10th, 1940, in 
the amount of $6,243.24. 


_ 


BY MR. PECHACKEK: 
(86) Q Mr. Martin, you have just testified concerning Exhibit 9-F 
and 9-G. Wow, as I understand it 9-F is a withdrawl ticket for the $6,243.24? 
A That is right. 

Q And is that withdrawal ticket signed by both -- A Yes, it is. 

Q -- Jemnie O'Loughlin and Joseph Paul Burg? A Yes, that is right. 

rr 

Q Did either of the parties have an individual account at the bank? 

A Not to my recollection or knowledge. 


(88-89) 
Whereupon, 


RALPH XANDER 
called as a witness on behalf of the Plaintiffs and having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION | 

BY MR. SWEENY: 

Q State your full name, please? A Ralph Xander. 

Q With what institution are you, Mr. Xander? A I am secretary of 
the Oriental Building Association. | 


| 
Q How long have you been connected with that institution? A Thirty 


Q Mr. Xander, did you know the late Joseph Paul Burg and Jennie 
O'Loughlin? A I did. 

Q Approximately how many years did you know them? A Since approxj- 
mately December, 1941. ! 

Q Did you have occasion to transact: any business in (90) your build- 
ing and loan association with those people? A Yes, quite often. 

Q What was the first occasion that you had to transact business 
with them, Mr. Xander? A January 2, 1942 is when I settled a loan to the 
two of them, so they must have been in about November. It takes a couple of 
months to settle a case. : 

Q Did you see them subsequently over the years, Mr. Zander? 
A I have. : 

Q On the average how often would you see them? A Well, he used 
to came in on the loan account every month. ! 


Q Who came in? A Mr. Burg. 


Q. Would he be accompanied by anyone? A Most of the time Miss 


O'Loughlin was with him. 
Q Subsequently did you see them? A Yes. 
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Q Did there come 4 time when the loan account was paid off? 


A Yes, sir. 


Q Could you tell us when that was? A July 8, 1949. (91) 


Q And did you see them subsequent to that time, Mr. Xander? A Yes. 

Q On the average how frequently did you see them after the time of 
closing out the loan account? A Probably three or four times — no, more 
than that, about six times a year until just shortly before his death. 

Q When Miss O'Loughlin died, were you aware of it, sir? A Yes, sir. 

Q Now, on the occasions when they would come into your building 
and loan association, Mr. Xander, state what Miss O'Loughlin would do. A Most 
of the time she would sit out in the lobby and he would come in and sit down 
at my desk. 

Q Wow, on those occasions, who transacted their business? A He 
did all the transacting. 

Q Did Mrs. O'Loughlin ever transact any business with you, sir? 

A At the time the loan was settled, she signed the papers. 

(92) Q Other than that did she ever enter into the business transac- 
tions? A Yes. At the occasion when the savings account was originally 
opened, she had to sign the signature card and the account card. 

Q Other than those occasions of signing papers and signature 
cards and the account card, did she enter into any of the other business 
transactions? A Wo, sir. 

Q Where would these transactions be conducted with reference to 
your office there, Mr. Xander, at the Oriental Building Association? A My 
desk is in the rear on the left side, the second last desk. 

Q State whether or not Miss O'Loughlin on any of these occasions 
would come back to your desk? A I don't recall any occasion that she came 
back there except on the dates when the account was opened and when the loan 
was made. 
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Q Mr. Xander, with reference to loan account, could you tell us 
what property that loan applied to? A 1035 Otis Street, Northeast. 
(93) Q Could you tell us the amount of the loan? A The original 


amount was $3500. 


Q Did you give us the date of that? I believe you did, but would 


you repeat it, sir? A January 2, 1942, it was made. 

Q How much were their monthly payments on that loan, Mr. Xander? 
A $35.00. | 

Q Was that an amortization loan, Mr. Xander? A Yes, it was 
originally a share proposition which later on changed automatically to 
direct reduction. | 

uh & 

(95) Q Mr. Xander, I show you a series of four cards, documents, can 
you tell us what they are, sir? A They are savings sneedste: | 


& & 


(96) Q Directing your attention, Mr. Xander, to Plaintiff's Exhibit ll-a, 
state in whose name that account was opened? A The account ‘ia opened in 
the name of Joseph Paul Berg and Jennie M. O'Loughlin, either one having 
the right to make withdrawals. | 
Q Do you have a signature card pertaining to that account, sir? 
A I do. | 
Q And that is No. 17442? A 17442. 


*& %& & 


(97 Q Mr. Xander, can you tell us when the account 17442 was closed 


if it was closed? A On July 8, 1954. 


** % 
Q By whom was it closed, Mr. Xander? A By Mr. Joseph Paul Burg. 
Q What was the amount of money that was withdrawn from the account 


when it was closed, Mr. Xander? A $20,022.22. 
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Q What was done with that money, sir? (98) A It was split into 


two amounts and two new accounts were opened up. 
Q First, of all, was that money paid to anyone, that $20,022? 
A It was payable to Mr. Burg. 
ane 
Q State whether or not you were directed to do anything further 
with reference to the money on that occasion, Mr. Xander? A Yes, sir. 
After he endorsed the check, he gave it back to me. He told me he wanted 
to split it up in two amounts and open up a single account in his name and 
a single account in his niece's name. (99) 
Q Mr. Xander, who came in to see you on that occasion? A Mr. Burg. 
Q Was he accompanied by anyone? A He was not, not that day. 
Q At his direction, did you open any further accounts? A Yes, sir. 
Q I ask you this: Did you subsequent to the time that you have 
just testified about, did you see Miss O'Loughlin? A WNo, sir. 
Q You never did subsequent to that time? A I might have seen her 
later on, but not immediately thereafter. 


Q In connection with this particular transaction? A Mo, sir, I 


Q Now, what accounts were subsequently opened, Mr. Xander, by you 
in connection with Mr. Burg? A Account No. 19,364 and I think the other 
one was either 63 or 65; I can't tell from my records — it was 65. 
Q Would Plaintiff's Exhibit 11-C refresh your recollection as 
to the number of the second account you referred to? A Yes, 19365. 
Q In whose name was each of those accounts, Mr. Xander? A The 
(100) first one was in the name of Joseph Paul Burg. 
Q And in whose name was the second account? A Jennie M. O'Loughlin. 
Q Did you give us the date that they were opened on? A July 12, 
1954 —- I take that back, July 8, 1954. 
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Q They were opened on the same day that he closed the other acccant? 
A Yes, sir. | 

Q Will you tell us the initial deposit in each eaeaaie, Mr. Xander? 
A $9,022.22 was credited to a new account under the name of Ieee Paul Burg. 
$11,000 was credited to a new account under the name of Je mie M. O'Loughlin. 

Q Do you have the checks representing those anounts, sir? A I do. 

% RE 

THE COURT: The checks will be admitted as Plaintiff's (101) Exhibits 

Nos. 14 and 15. (Checks were marked Plaintiff's Exhibits Nos. 4 and 15 
for identification, and received in gvideuce.) 

Q Did there come a time, Mr. Xander, when the accounts you have 
just testified about were closed out? A Yes, sir. 

Q When was that, sir? A On the l2th of July, 1954. 

Q And was any further account opened at that time? | A Yes, sir. 
A new joint account was opened up on that same day. : 

Q In whose names was the new so-called joint account, Mr. Xander? 
4 Joseph Paul Burg and Jennie M. O'Loughlin, tenants by entirety, either one 
could withdraw. | 

at 

Q I show you a card and ask you if you can tell us (102) what that 
is, Mr. Xander. A That is a signature card of the new account opened up 
on July 12, 1954, in both names. 


Q What is the number of that account, sir? A 19381. 


et & 


BY MR. SWEENY: Do you have the ledger card for that last account 
you testified about, Mr. Xander? A I do, yes. | 

Q Mr. Xander, can you tell us ‘the amount of money that was in that 
account on April 29, 1956? A April the 29th, 1956, yes, sirs $20,600. 


at & 


(103) Q Gould you tell us the amount of money in that account at the date 
of Mr. Burg's death? A Well, if it was prior to December 31, it would have 
been $13,400. On December 3, the dividend was credited. 

Q Mr. Xander, can you tell us the lowest balance in that account 
between April 29, 1956 and December of 19577 A $10,000 even. 

Q Under what date do you find that balance, Mr. Xamier? A I find 
it twice: On September 21, 1956 and on January 7, 1957. 

# ite 

Q Can you tell us when the account was closed out? (104) aA Yes, sir. 

Q What was the date? A August 11, 1958. . 

Q How much money was withdrawn to close it ont? A $13,900.37. 

+ 2 

Q Mr. Xander, after the $11,000 that you have testified about here 
was deposited in the account in the name of Jennie O'Loughlin, did Mr. Burg 
or anyone else have any control over that money? A Wo, sir. 

Q And in that way was that money taken out of that account and put 
into the subsequent joint account, Mr. Xander? A He did not return the 
signature card from her. 

at @ 
(105) How was it gotten into the joint account, Mr. Xander? A He brought 
the check back unendorsed. 
“9 Was there a stamp on it? A Wo, sir. 

Q I show you Plaintiff's Exhibit 15, Mr. Xander, and ask you is 
at not a fact that there is a stamp on the back? A Yes, sir. It wasn't on 
there when he brought it back; I put that on there myself. 

Q You put the stamp on the check and deposited the check in the 
last joint account? rn Yes, sir, according to his instructions. 

: Q Did you do it according to his instructions or because it was 


pe @ joint account, Mr. Xander? 


* 
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THE COURT: I think you are arguing with the Wéeeed. 

BY MR. SWEENY: ak: ; 

Q Did Mr. Burg have any control over the $11,000, Me. Xander? 
A He got the check and brought it back and said she wouldn't take it. 

Q Could he have withdrawn any of the money? (106) | A From the 
joint account? 

Q No, from the account of Jennie M. O'Loughlin. A : Not if it was 
opened. | 

Q Didn't you tell us it was opened? A It was opened on the basis 
of the check because he insisted on me opening the account that day. I told 
him I had to have the signature card first, and he said, "Well, you know me 
well enough to do this little thing for me. I will bring you the card back 
tomorrow." | 

Q You are going into a conversation that I didn't ask you for. 
I want to know what was done. Didn't you tell us that there was an account 
opened in the nam: of Jennie O'Loughlin? A Yes, sir. 


Q And you have the ledger card there? A Yes, sir, but I have no 


signature card for it. 


Q Mr. Xander, with the money in the account of Jennie O'Loughlin, 


could anyone other than Jennie O'Loughlin have withdrawn the money from the 
account? A Wo, sir. 

Q So that it was necessary to have either another aboount ora 
joint account in her name to take the money out, was it not, Mr. Xander? 
(107) A Yes, sir. 7 

Q Mr. Xander, during the time that you observed and knew Mr. Burg 
and Miss O'Loughlin, state whether or not from your observations Miss O'Loughlin 
reposed any trust or A Mr. Burg? A I think she baa the utmost 
confidence in him. He always transacted all the business, she never entered 


into it. 
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Q And state whether or not from your acquaintance with the parties 
and your observations of them, Mr. Xander, this trust and confidence was 
accepted by Mr. Burg? A I seriously think so. 
et 
(108) Q Will you state from your observations, Mr. Xander, who appeared 
to make the decisions between Miss O'Loughlin and Mr. Burg. 
ut 
THE WITNESS: He definitely made all the transactions. 
eH 
CROSS-EXAMINATION 
BY MR. PECHACEK: 
Q Mr. Xander, I am handing to you what has been marked as Defendant's 
Exhibit 1 for identification. I would like to ask you to look over both 
sides of that check and! see whether or not you have ever seen it before? 
A Yes, sir. 
Q Would you indicate when you saw it? A On the day the original 
savings account was opened up under the name Joseph Paul Burg and Jennie M. 
O'Loughlin on April 16, 1953. 
Q What is that date? 
st & 
(110) A I beg your pardon. On January 18, 1951. 
Q And was that the check that cpened up the original account 17442? 
A If you will let me have the signature card, I can readily identify it. 
Q Yes. This card is marked Plaintiff's Exhibit 12, Mr. Xander, I 
hand that to you. A 17,442 is the signature card applying to this first 


savings account in joint names. It was opened on January 18, 1951, with a 


check drawn on 65-278 which is the bank's number, for $20,118.89 and there- 


after are my initials. 


Q In whose name is that check? A Joseph Paul Burg. 
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Q Did you see him endorse that check? A Yes, str. 
Q Was that presented to your savings account or to your bank? 
A Yes, sir. 
Q Is there any writing on that check that is ae A On the 
check, no; only on my signature card when I (111) took the check in. 
Het 
Q Mr. Xander, bringing you down to the time in July, 1954 when I 
believe you testified Mr. Burg came in and wanted to withdrew the money from 
that account 17442. A Yes. i 


a | 
Q What happened at that time? A Two checks were drawn to close 
out that account. : 
Q And what did you do with those checks? A I opened up two new 
accounts; one in his name, for $9,022.22 and one in her name or $11,000 
(112) Q Now, what was the account opened in the nam of Jemnie O'Loughlin? 
4 $211,000. | 
Q Account Number? A 19365. 
Q Did you have a signature card for that account? A No, sir. 
Q Is it permissible under the rules of your aencsiation to open 
an account without having a signature card? A The answer is yes and no. 
We do it occasionally, ordinarily we do not. If we know the people, we permit it. 
Q So that in effect an account was opened without having a signature 


card to it? A Yes, sir. 


Q And then there came a time very shortly thereafter when the money 


was withdrawn from that account? A Yes, sir. 
Q And also from account No. 19364? A Yes, sir. 


Q Upon whose order was this done? A Mr. Burg's. 


an 8 


66 
(113) Q What did the association do with reference to his instructions 
on that occasion? A He only brought the one check back because I opened up 
his account. I got his signature card from him, so he only brought Miss 
O'Loughlin's check back. 

Q He brought that check back unendorsed? A Yes, sir. 

Q What did the association do in response to instructions given 
at that time? A We opened up a new joint account, putting the money back 
the way it was before. 

Q What money went back into the new joint account? A The two 
checks which closed out the old account: one for $9,022.22 which was his 
check and one for $11,000 which (113a) was her check. 

Q So that the new account when it was opened had the identical 
balance that the 17442 had at the time it was closed? A That is right. 


et ut 


(114) Whereupon, 
JOSEPHINE B. TRAYNOR 


called as a witness by counsel for the plaintiff and, after having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWEENEY: 


Q Will you state your name, please? (115) A Mrs. Josephine B. 


Where do you live, Mrs. Traynor? A 4415 Fessendon Street, Northwest. 
Q Are you a native of the District of Columbia? A Yes, I am. 
Q Mrs. Traynor, did you know the late Joseph Paul Burg and Jennie 
O'Loughlin? A Yes, I did. 
Q. Will you tell the Court approximately how long you knew them? 
A Well, I could say that it would be more than 30 years, because — I am 
going to.volunteer a little information, if I might, or shall I wait until 


you ask me? 
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Q I will ask you further. 
Did you kmow Mr. and Mrs. Burg, Sr., the parents of Mr. Joseph 
Burg? A Very slightly. 
et 

Q What was the occasion — under what circumstances (116) did you 
kmow them, Mrs. Traynor? How did you come to know Mr. Burg and Miss O'Loughlin? 
A His parents and my parents were good friends and that is hoje I came to meet 
Mr. Burg and Miss O'Loughlin. 

Q Did you have occasion to visit Mr. Burg and Miss O'Loughlin at 
their home? A Sometimes, but not very often. 

Q Did they have occasion to visit you in your hone, Mrs. Traynor? 
A A great deal. | 

Q Would you tell us particularly during what period of time they 
did visit with you a great deal? A Well, I would say beginning in 1927. 

Q Where were you living at that time, Mrs. Traynor? A Iwas 
living at 911 Monroe Street, Northwest. 

Q Do you know where Mr. Burg and Miss O'Loughlin were living at 
that time? A Yes, they lived at, I believe it was 13th and Perry —I 
wouldn't know the number of the house — Otis or Perry, Northeast. 

Q Now, during the period of time that you kmew then Mrs. Traynor, 
can you state how many times you have seen Miss O'Loughlin ‘not! in the company 
of Mr. Burg, could you say that? (117) A I didn't quite understand you. Wot — 


Q Not accompanied by Mr. Burg. A Very seldom. 


Q Were there such occasions? A Well, thinking back, I don't think 


there were any occasions. 
Q On the average, how often, commencing as you have testified — 
I think you said 1927 or 1928 that you saw them quite frequently? A Yes. 
Q How often did you see them, on the average? A Well, I would say 


once every week. 
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Q Once a week? A Once a week. 

Q Over a period of how many years? A Well, I would say from 1927 
until Miss O'Loughlin’s death. 

Q Do you remember the occasion of Miss O'Loughlin'’s death? Were 
you informed of her death, Mrs. Traynor? A Ye, I was. 

Q Did you know anything concerning her health, Mrs. Traynor? 
A Yes, I did. 


Si Sei F 


(118) Q * * * Did you learn cf any impairment to Miss O'Loughlin's health? 


A Yes, I did from her own lips. 

Q Can you tell us approximately when you first learned about that? 
A I would say in 1953. 

x £ 

Q What was the nature of Miss O'Loughlin'’s illness (119) that you 
learned about, Mrs. Traynor? A Cancer. 

Q Do you know whether or not she was hospitalized in connection 
with her illness? A Yes. 

Q Do you know whether or not she underwent any operations? 
A Well, now she did; when I first learned she told me of her illness, she 
had been hospitalized but no surgery was done. 

Q Did there come a time when surgery was performed on her? A Yes. 

Q What was the nature of that surgery? A That was of the eye. 

Q What was done to the eye? A The eye was removed. 

Q Do you know when that was, Mrs. Traynor? A Yes, that was in 
1954, approximately '54. 

Q Do you know why they removed her eye? A Because of cancer. 

Q Mrs. Traynor, over the period that you have testified that you 
knew Mr. Burg and Miss O'Loughlin, will you state (120) whether or not either 


one of them reposed any trust and confidence in the other? A Well, I would 
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say that Miss O'Loughlin reposed great confidence in Mr. Burg. 
ne 
Q Did they ever discuss their business affairs with you or in your 
presence, either one of them? A Not to say great extent. 
Q Did you know anything concerning the business affairs of either 


one of them? A No. 


Q Did you ever hear Mr. Burg refer to Miss O'Loughlin as being in 


any particular relationship to him? A Yes. 
(121) Q How did he refer to her? A As "my sister." 
zee 

Q Could you teil us, Mrs. Traynor, which one of the two of them seemed 
to take the lead in the things that they did? A I would aay Mr. Burg. 

THE COURT: What is your answer? 

THE WITNESS: Mr. Burg. 
Whereupon, 

BOBBY F. KERNS 

called as a witness on behalf of the plaintiff and, after having been duly 
sworn, was examined and testified as follows: 
(222) DIRECT EXAMINATION 

BY MR. SWEENY: 

Q Will you state your full name, please, sir? A Bobby FP. Kerns. 

Q Where are you employed, Mr. Kerns? A JU. S. General Accounting 
Office. ! 

Q What is your official position there, sir? A Unit Head, Records 
Information Unit. | 

eet 

Q Mr. Kerns, I show you a group of checks, can you tell us what 

they are? A They are civil service retirement checks in the! custody of the 
| 


U. S. Accounting Office which have been negotiated and paid. 
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Q To whom were those checks issued, Mr.Kerns? A Jennie M. 


O'Loughlin. 
Q Can you tell us fer what period of time they cover? A The 
first check is dated May 1, 1952; the last check is dated April 2, 1956. 
Q Did you have any checks in your custody under your control 
prior to May, 1952, Mr.’ Kerns? (123) A Wo longer, they have been destroyed 
under statute. 
Q How often are they destroyed, Mr. Kerns? A Eight years after 
the date of issue. 
ee 
Q I show you a document here under seal. Can you tell us what that 
is? A Those are photostats of these individual checks. 
ne 
(125) Whereupon, 
HOMER TATUM 
called as a witness by counsel for the plaintiff and, after having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWEENY: 
Q Will you state your name, please? A Homer Tatum. 
Q By whom are you employed, sir? (126) A United States Civil 
Service Commission. 
Q What is your official capacity there, sir? A Retirement Officer. 
* # 
Q Mr. Tatum, can you tell us from your records if there came a time 
when Miss O'Loughlin retired from the government service, sir? A Yes, she 
retired. Her application is dated August 4, 1937. 


uo & & 


Q Could you tell us when she retired, sir? A Her annuity commenced ' 


April 1, 1937. 
Q 193727 A That is right. 
Q That would be before her application, would it not? A Dis- 
ability applications date back to last day of pay and certain other things. 
Q What would be the official date of her retirenent, then, sir? 
A The date of separation is March 31, 1937. Her annuity commenced April 1,1937. 
Q In connection with her application, was there any reason given 
for her request to retire, Mr. Tatum? | 


et ue 


(128) THE WITNESS: On her application, she stated a nervous breakdown. 


ee 
(129) Q I show you this document which you have just handed me and ask 
you what that is, Mr. Tatum. A This is the reproduction of the official 
application for retirement. | 
Q Then you have a further reproduction there, Mr. Tatum, of the 
medical report of Dr. Frishkern pertaining to Miss O'Loughlin? A That is 
right. That is her superior officer's statement. | 
Q Do you have any other documents there, Mr. Tatum, perteining to 
her physical condition at the time of her retirement? Any medical reports? 
A We have a medical report from Dr. Eli H. Orr. | 


ee 


(130) (Plaintiff's Exhibit Nos. 18-A, 18-B and 18-C were 


et % H 


marked for identification and received in evidence. ) 
| 


Q Mr. Tatum, can you tell us from your records the amount of 


Miss O'Loughlin's pay at the time she retired? 


| 
(131) THE WITNESS: Beginning April 1, 1937, the rate of annuity was $63.61. 


BY MR. SWEENY: 

Q And for how long a period of time did that rate continue, Mr. 
Tatum? A A statutory increase effective April 1, 1948, increased the rate 
to $79.51. Additional statutory increase effective September 1, 1952, 
increased it to $99.00. Then again another statutory increase effective 
October 1, 1955, increased it to $111.00. These are monthly rates. 

Q Now, Mr. Tatum, can you tell us from your records there the 
nature of Miss O’Loughlin's employment in the government services? A The 
last position was assistant clerk in the Internal Revenue, Treasury Depart— 
Ment. Prior to that time, a file clerk. 

Q Can you tell us when she entered the government service, Mr. 
Tatum, from your records? A The retirement record shows that she entered 
the government service December 22, 1917, in the post office department. 
(132) ee * 

CROSS-EXAMINATION 

BY MR. PECHACEK: 

Q Do you have Miss O'Loughlin's date of birth in your records, 
please? A The date of birth on the retirement record is September 26, 1889. 

xt & 
(135) Whereupon, 


MILTON R. JOHNSON 


called as a witness by counsel for the plaintiff and, after having been duly 


sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SWEENY: 
A State your full name, please. A Milton R. Johnson 
Q By whom are you employed, sir? A I am vice president, secretary 
of Equitable Savings and Loan Association, 915 F Street, Northwest. 


Q How long have you been connected with that institution, Mr. 
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Johnson? A 41 years last October 20, just past. 
ee 

Q Mr. Johnson, I show you a document and ask you 1¢ you cen tell 
us what that is, sir. A That is one of our old serial share savings accounts 
that was opened in 1929 in August; that would have been between the 18th day 
of September and the 17th day of August. We didn't date those cards in 
those days. ! 

Q By whom was that account opened? A That was poaged by Jennie 
M. O'Loughlin. : 

Q Can you tell us the amount with which it was opened? A Opened (137) 
with a payment of $50. That was what we call a 20-share account, payable 
$50 per month. 


aR eK 


Q Mr. Johnson, did there come a time when another pane was added 
to that account? A August 7, 1939, there was a transfer into the joint 
account of Jennie M. O'Loughlin and Joseph Paul Burg. i 

Q When you say there was a transfer into a joint delscuties what was 
done on that day, sir? A They came into the office. I do nit have the form 
that they signed but I have attached to this old form card one that Mr. 
McAleer, who is our president has in his desk. This would have been attached 
to the passbook. | 


(138) Q When it became a joint account? A Yes. 


Q Did you know either one of these parties, Mr. Johnson? 


A No, sir, I did not. 

Q You are testifying entirely from your records? A Yes, sir. 

Q Was there a signature card signed on that eéuaicn? A Yes, 
sir. His signature was put on the back of the original card here. 

Q I show you this document, Mr. Johnson, and ask ven what that is? 
A That is our signature card, our record. 


Q Pertaining to what, sir? A Showing the account number, the stock. 


Pe 


certificate numbers. 


Q What is the account number? A The account number is 12886. 


Q What was the account number opened in 1929? A The same 

12886 land stock issue. 

% & & 
(139) Q Mr. Johnson, can you look at your records and tell us from the 
opening of the account in '29 — excuse me — from the time the second name 
was added to the account which was 1939, I believe you said -——- A 1939 is 
correct. 

Q — thereafter until the account was closed, can you tell us 
other than interest or dividends whether any money was deposited to that 
account? If so, when? A Well, I think the Court should know that we changed 
our method from a serial association to a permanent plan in 1952. On June 30, 
1952 the principal plus all dividends accrued at 5 per cent were credited to 
a new account and renumbered to tie in with our bookkeeping system because 
our Wheaton office prepared such numbers in the 10 thousands or above. 

This account was renumbered 2898 at that time. Withdrawals have been (140) 
made and I have — 

Q I said deposits;I will get to withdrawals in a minute. A There 
were two deposits sadat One on March Ist, 1956, of $53.20; April 2, 1956, of 
$50. 

Q Were they all of the deposits after the second name was added to 
the account, Mr. Johnson? A That is all the deposits, yes, sir, other than 
the dividends. 

Q Now, were there withdrawals from this account, Mr. Johnson? 

A Yes, sir, there were withdrawals. 

Q Could you tell us when the first withdrawal was made? 

4& October 19, 1943, a withdrawal of $2,000. That was payable to Jennie M. 
O'Loughlin. It bears her endorsement on the back of the check and was 
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deposited to the account of George I. Borger. 

ue 
(141) Q Was there another withdrawal, Mr. Johnson? A Yes, sir, there 
were several. Jennie M. O'Loughlin on December 18, 1943 withdrew a total 
of $308.98. Part of this is interest paid at that time as aoe check shows 
there on the lower left-hand corner. That bears her personal endorsement 
and apparently it was deposited to the Columbia National Bank. 

Q Why do you say that, Mr. Johnson? A Well, the check was given 
to her at our office and she took it next door to Columbia National Bank 
either to cash it or probably deposited it. It bears their stomp on it. 

It doesn't indicate whether it was paying or receiving. Those, are marked 
on the back when they are withdrawn. | 

Q The first one you have just testified to, the $3,000 _ 


A $2,000. That was not all principal. 


Q Was that the first withdrawal that was ever made from this 


account, Mr. Johnson? A That is right, yes, sir. 
(142) Q Can you tell us how many withdrawals were made in all from the 
account? A Three all together. | 
| Q Three all together? A Yes. 
Q Will you give us the last one? You have already given us two. 
A The last withdrawal was made July 9, 1956, for the full account, the 
balance of the account of $4,847.64; that was made payable to Joseph Paul Burg. 
Q Did that close out the account, Mr. Johnson? A That closed out 
the account and the -- and it bears his personal endorsement. | 
* te & 
(143) Q Mr. Johnson, can you tell us the amount of money on deposit in 
that account on April 29, 19567 A It was through the last transaction of 
deposit of $50 of April — it would be $4,765.00. : 


Q Then can you tell us, sir, why the amount withdrawn on July 9,1956, 
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was for $4800, was there interest added? A That is right, there was a divi- 
dend paid on the 29th of June, 1956. 

Q Have you given me all of the cards and documents showing the 
deposits and withdrawals? A No, sir, I still have this machine bookkeeping 
ledger card here and a new signature card which we required when we trans- 
ferred this over to permanent plan. We had a new signature card signed and 
that is attached to that card. 

Q That was because of the fact that you transferred to the new 
machine accounting? A Yes, sir, and to comply with the issuing of new pass- 
books, but we do not put the joint account slip in there. We have them sign 
this for our records at the office. 

Q Can you teil us when the card was signed that you are talking 
about, sir? (144) A June 30, 1952. 

Q Are these all the records on the ledger account records? 

A Yes, sir. And I did bring the constitution along to show that wording about 
the change from one plan to the other in case the Court wants to see it. 

Q What year was that, sir? A June 30, 1952, all accounts were 
transferred from serial accounts to permanent accounts. 

ee 
CROSS-EXAMINATION 
(145) BY MR. PECHACEK: 


ue 


Q With reference to the two deposits that were made in 1956, do 


your records show who made those deposits? A Mrs. Skull, who is our savings 


clerk down there, made this one out. This handwriting I cannot identify. I 
don't attempt to be a handwriting expert. It probably would correspond witk 
the signature on one of the cards. 

Q ** * Take the deposit of April 2, 1956. According to your 


records, who made that deposit to the account? A Joseph P. Burg. 
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Q Do I understand that with reference to the other epost. you 
cannot tell from your records who actually made the deposit? A It doesn't 
correspond with the writing on our signature card; not on this one, that is, 
the old card. | 
Q So you are not able to say who made that deposit? A Wo, sir, 


I would not attempt to. 


(146) Whereupon, 
ARTHUR L. CURLING 
called as a witness by the Plaintiff, having been first duly sworn, took 
the witness stand, was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. SWEENY: 


Q State your full name, sir. A Arthur L. Curling, 


Q What business are you in, Mr. Curling? A Real estate business 


Q Where is your place of business located? A 3617 - 12th Street, 


Northeast. 

Q Mr. Curling, did you know the late Joseph Paul Burg? A I did. 

tt € 

(147) Q When did you meet Mr. Burg, Mr. Curling? A As near as I can 
recall, around the first part of .1956 or the last part of 1955. 

Q Mr. Curling, did you have occasion to handle any business for 
Mr. Burg? A Yes, I did. 

Q State what that business was. A That was to sell some real 
estate at 12th and Otis Street, Northeast. | 

Q And was the real estate sold? A It was. 

Q Do you recall the date of the transaction, Mr. Curling? 
A No; as near as I can recall, it was the first part of 1957, that is, the 


sale was negotiated and it was finally settled sometime in the middle part 
| 


of 1957 I believe. 
Q Do you remember the description of the property that was sold? 
A There were two frame houses. 
(148) Q What street were they one? A On Otis Street, Northeast. 
t+ t 
Q Mr. Curling, did you ever have occasion to discuss Mr. Burg's 
business affairs with him apart from this transaction? A Wot his business 
affairs, but some of his personal affairs. 
Q Commencing at what period of time —- when did you have these 
discussions with him? A Shortly after becoming acquainted with him. 
Q I believe you said that was in 1956, is that correct? A The 
last part of '55 or the first part of '56. (149) 
et 
Q Did you have occasion to discuss with Mr. Burg anything about 
whether he had a will or not, Mr. Curling? A Yes, I did. 
aH 
Q * * * Where was Mr. Burg living at the period of time that you 


kmew him? A He lived in the 1300 block of Perry Street, Northeast. 


Q Did you ever have occasion to go to his home, Mr. Curling? 


A Yes, I did on one occasion. 

Q Did Mr. Burg ever tell you whether he had any relatives or not, 
Mr. Curling? A Yes, he did. 

Q Who did he say his relatives were? ‘A He said he had some rela- 
tives but he did not even know where they were. 
(150) Q Did he mention any location where they might. have been? 
4 Somewhere in Pennsylvania is all that I recall him ever saying. 

Q Did he tell you whether or not he had a will, Mr. Curling? 
& He told me he did not have a will. 


Q He did not. Did he mention anything about a niece in Florida to you? 
A Yes, he did. 


(151) Whereupon, 
FRANK PARONI 
called as a witness by the Plaintiff, having been first duly sworn, took the 
witness stand, was examined and testified as follows: | 
DIRECT EXAMINATION 

BY MR. SWEENY: 

Q State your name, please, sir? A Frank Paroni. 

Q With what firm are you connected, sir? A District Title Insurance 
Company. : 

Q What is your capacity there, Mr. Paroni? A Vice President. 

Q How long have you been associated with the District Title 
Insurance Company? A About 32 years. | 


te H | 


(152) Q Do you have any of the records pertaining to Lot 825, Square 
3883? A Yes, I have. ; 
Q Can you tell us, Mr. Paroni, what the street number is on that 
Lot 825, Square 3883? A 1040 Otis Street, Northeast. | 
Q Now, in connection with that property, did your company have 
occasion to settle a transaction involving that property? A Yes, we had a 
transaction on this property. | 
Q Was it a sale? A A loan. | 
Q A loan. What was the date of the loan, Mr. Paroni? A October,1940. 
Q Who were the borrowers? A Edward A. Fitgpatrick and Mary H. 


Fitzpatrick. 


*# et 


(153) Q What was the amount of the loan, Mr. Paroni, that you testified 


was made in October, 1940? A $2700.00. 
Q Would you give us the date of the note? A October 18, 1940. 
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Q And do your records <show when that note became due, Mr.Paroni? 
& October 18, 1943. 
Q Do your records show the payee of the note, sir? A M. Louise 
Marceron. 
Q Does the name George I. Borger appear in that transaction anywhere? 
A As trustee. 
Q As trustee for what, Mr. Paroni? (154) A Trustee for that trust. 
Q: Securing the loan? A That is right. 
*% et 
Q Do you have a further record with regard to Lot 16, Square 3883? 
A Yes, we have. 
Q What is the street and number of that property, sir? A 1036 
Otis Street, Northeast. 
Q Did you handle a sale of that proverty, Mr. Paroni, your firm? 
A Yes, we did. 
Q Were Jennie M. O'Loughlin and Joseph Paul Burg involved in that 
transaction? A They were the purchasers. 
Q What was the date of sale, Mr. Paroni? A December 26, 1941. 
Q Is that the date of the settlement of the transaction? A The 
settlement was on January 2nd, 1942. 
2% 
Q And who were the buyers as described on your records there? (155) 


A Joseph Paul Burg and Jennie M. O'Loughlin, joint tenants. 


Q Mr. Paroni, was there a cash payment made on the purchase of 


that property? A Yes, there was. 
Q Would you tell us the amount? A $1563.17. 
Q Can you tell us what that was made up of? Can you give us a 
breakdown on that of how it was actually paid? A It was all in cash. | 
Q Do you have the settlement sheet there, sir? A Yes, I have. 


(Document handed to counsel.) : 
Q I shew you some notations at the bottom of the sheet, Mr. Paroni, 

"6361" and ask you what they refer to, sir? A I haven't the slightest idea. 
Q You handed me a document here. You say this is'the settlement 


sheet, is that right? A That is right. 


ee 
(156) Q What was the total purcmse price, Mr. Paroni? a $5,000.00. 
Q Can you tell us, according to your records, how the balance of 
the money was paid? A They borrowed $3500.00 from the Oriental Building 


Association as first trust. 


Q That would have been under the same date you have already given 


us, I assume? A Same date. 
(157) Q And the note for that was signed — do your records show who 
signed the note? A The purchasers, Joseph Paul Burg and Jennie M. O'Loughlin. 
ee 
CROSS-EXAMINATION 

BY MR. PECHACEK: 

Q Mr. Paroni, do you have a copy of the purchase contract before 
you? A Yes, I have. : 

Q Who signed the purchase contract? A Joseph Paul Burg. 

Q What is the date of the contract? A December 8 1941. 

Q And does Jennie M. O'Loughlin's name appear on that contract? 


A Wo, it does not. 


(159) Whereupon, 
BENJAMIN B. McCENEY 
called as a witness by the Plaintiff, having been first duly svorn, took the 


witness stand, was examined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. SWEENY: 

Q Will you state your name, please? A Benjamin Berg McCeney. 

Q And are you an official at one of the local banks? A National 
Savings & Trust Company, assistant treasurer. . 

ee 
(160) Q eee 
Mr. McCeney, I show you these documents that I have in my hand 
and ask you, sir, if you can identify them? A Yes, sir. These are savings 
account signature cards and record cards of the account. 

Q Whose account was that, Mr. McCeney? A Jennie M. O'Loughlin. 

Q Can you identify that by number, sir? A Yes, sir. Number 3913, 
savings account. 

Q On what date was that account opened, Mr. McCeney? A December 
3, 1919. 

Q And was it closed out? A It was closed on September 21, 1942. 

ue H 

MR. SWEENY: I offer these documents in evidence, Your Honor. 

MR. PECHACEK: If Your Honor please, we object to admission of these 
documents in evidence since they pertain to an individual account and have no 
relevancy to the issues in this case. . 

, THE COURT: How do you say they have any relevancy? As I understand 
it, this account was closed on September 21, 1942. How do’you say this account 


is relevant in this case? (161) 


MR. SWEENY: In this way, Your Honor: The account shows suhstantial. 


withdrawals by this decedent Jennie O'Loughlin. For example, on November 2nd, 
1939, $1,000, Your Honor; on another occasion some $3,000. Throughout, there 
are several very large substantial withdrawals. 


If Your Honor please, there is in contest in this case, as I under- 
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stand from the pleadings, the question of whose money bought yhat. There 
is some property in Maryland involved. We thin, Your Honor, that this is 
material evidence to show that thisdecedent had money; and, of course, I was 
going to ask the witness but to be frank with the Court, I don't believe the 
records will show exactly where the money went. I intend to eas Your 
Honor, that this decedent was taking this money out of the basic and either 
turning it over directly to Mr. Burg or putting it into some of this property. 

THE COURT: Do you have any testimony to show the atsposition of 
any of the funds from this account other than that it was withdrawn from 
the account? . | 


MR. SWEENY: I can't trace specific funds, Your Honor. 


THE COURT: I will sustain this objection. I will, however, permit 


you to have these records marked for identification in the event as a matter 


of rebuttal or otherwise you want to re-tender the evidence. 
(162) They will be marked for identification. Do you sie to substitute 
the originals and use the photostats? 
MR. SWEENY: Yes, I do, Your Honor. 
(Photostatic copies of National Savings & Tiust Co. 


were marked Plaintiff's Exhibit No. 25, for identification.) 
oe) . | 
: 7 
(166) MR. SWEENY: At this time, Your Honor, I would like to offer in 
evidence the last will and testement of Dolores Otero De Burg, marked at 
pretrial, which was admitted to probate in the State of New Maxico, County 
of Bernalillo, on the 29th day of November, 1955. 
I offer that specifically, Your Honor, because there are provisions 
in the will, specifically paragraphs 21 and 22, which I expect to show govern 
the transfer of property to the defendant in this case and also to the dece- 


dent Joseph Paul Burg. 
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(Will of Dolores Otero De Burg was marked Plaintiff's 

Exhibit No. 26 and was received into evidence.) 

SWEENY: Your Honor, there are certain portions of the account 
of the executors of the estate of Dolores Otero De Burg that I desire to 
offer. Mr. Pechacek has a copy of the account which was marked at pre- 
trial. I don't wish to take his evidence from him, sir, but since it was 
gone into at pretrial, I do want to offer it because it shows the obtaining 
of these funds, the amounts and the date of payment. 


eu 


THE COURT: Very well. The account will be admitted. 
me 

MR. SWEENY: Attached to the account, Your Honor, which was marked 
Plaintiff's D-3 at pretrial is an Exhibit "A" and that is entitled "The 
Accounting of Assets, Distribution and Cash Expenditures in the Estate of 
Dolores Otero De Burg, October 26, 1955 to and including June 1, 1959." 
(169) Now, on page 8 of Exhibit "A", Your Honor, Item 72 dated 16 September, 
1957 reads: "Payment to Joseph Paul Burg for release of mortgage on estate 
premises as per paragraph 21 of will." And it shows a credit there of 
$5502.70. 


en 


The last item of the account is 102(b) on page 13 of Exhibit "A", 


showing the payment of $7751.92 total to the estate of Joseph Paul Burg, 
deceased, with credit for the previous advance of $3500.00. However, Your 
Honor, actually I think that I would need the figures of the final distribution 
to show the total share. In other words, to just pick those out, I don't 
think will give the full picture because the will gave Joseph Paul Burg and 
Jennie O'Loughlin, using the word "jointly®, a one-fourth interest in these 
proceeds and I think that I would need the other figures to show that that 


was the one-fourth interest. 


: 
THE COURT: Will counsel stipulate that these figures represent 
the one-fourth referred to. | 
MR. PECHACEK: Yes, that is correct. 
[ a ad 


(172) Thereupon, the questions were read by Mr. Sweeny and the answers were 


read by Mr. Pechacek of the deposition of Mary Jane Donoghue, as follows: 
eu 


(D-2) Thereupon 
MARY JANE DONOGHUE 
a@ plaintiff, was called for examination by counsel for the defendants and, 
after having been first duly sworn by the notary public, was examined and 
testified as follows: | 
EXAMINATION BY COUNSEL FOR THE DEFENDANTS 
BY MR. PECHACEK: 
eH 

(D-3) Q How long a period of time did you work in Washington? A At 
different times. I worked about ten months once, and then about two years; 
and then about two years ago I was here about five months. I worked different 
times. | 

Q Could you give us the dates when you were here, for example, 
for the two-year period? A 1947 and 1949. I don't know the exact months. 

Q Then prior approximately when was it you were here for the ten- 
month period? A April to October, I think; October and November, 1942. (D-4) 

Q Then you were here one period after that? A Yes. About 
November 1957, to April, 1958. | 


Q Where did you live when you were here on those three times? 


A I lived different places. I stayed at St. Catherine's most of the time; 


101 North Caroline Avenue. 
| 


Q Did you ever live with your aunt? A Yes. I lived with her 


in 1942 for just about three months. 


ane 
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Q How frequently did you have occasion to visit her, other than 
at these times you were actually located in Washington? Would you come 
down and visit her at all? A We were down here in 1932. We came down 
about the (D-5) time President Roosevelt was inaugurated; and a couple of 
times we come down in the summer, I think. 

Q After that? A Yes. 

Q How recent would those trips have been? A They we ren't very 
recent. Let's see, it was 1932 when he was inaugurated. We were down then. 
Some times our cousin would bring us down in the summer. She used to come 
to Pittsburgh but she hasn't come for fifteen years. She would used to visit 
cousins there and we see her. At Christmas time she generally came. 

ett , 
(D-6) Q Getting back to Miss O'Loughlin, had she been ill long before 
she died, or was it rather sudden, or do you know? A I heard she was sickly. 
She was retired with disability. I understand she had nerves or something. 
ee 

Q Do you know whether she went out much; went to the store and 
went around? A She went to the store, and just the last couple of years I 
understand she didn't go out too much. They visited at friends, had a lot 
of friends. Her and my Uncle Joseph always went together. They were always 
together. 


* % 


(D-7) Q During this period of time that-you were not in Washington 


did she have occasion to correspond with you? A Yes. She wrote quite 
often, maybe not every week but I think about every two weeks. 
Q Would you write to her? A Yes. 
ue 
(D-10) Q Do you know whether or not she carried on any correspondence with 
your aunt? A Yes. She corresponded with both of them. 
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Q When you say "both" what do you mean by —- A We called my 
Uncle Joseph, Mr. Burg. She sent them fruit and different things. When 
he died I understand there was a basket there that she had sent from Florida, 
or oranges and so forth. I mean it was in the apartment. Tha t is what I 
understand, that there was some fruit that. she had sent and bb hadn't opened, 
and he was going to give it to somebody. He was found dead, as I understand. 


She sent them -—- I mean like birthdays or Christmas and all that. She would 


send some little thing, or at least write; she would to my aunt more than 


she would to him. 

ee 
(D-16) Q Did you ever get any information from your aunt concerning this 
account? A No. They were very close. I mean they didn't tell their 
business to their friends; even their best friends they didn't tell. I 
stopped a lady last night and she said they didn't tell their personal 
business, like most people say how much money they have in the bank. 

Q So that your aunt never discussed with you any build: ng associa-— 
tion account at any time. A No. But I take it for granted she had some 
money because, as I said, they lived very conservatively, both of them did; 
and you can see hy the money they must have saved it. ! 

ee 
(D-21) MR. PECHACEK: I would like to know if there is ones convenience. 

THE WITNESS: Apparently for Mr. Burg. She trusted him as a 
brother, and she loved him as a brother, I understand; so anything she had 
I think was just she wanted — I think she would like her survivors to have 
something besides Miss Morgan because I think she considered ue must have 
thought more of us than Miss Morgan because Miss Morgan wasn't around 
twenty-five years. My aunt must have had something in mind. I mean I am 


sure she didn't want Miss Morgan to get all the money. | 


BY MR. PECHACEK: 

Q Let's go back a stiep further. A She never showed up for twenty- 
five years. I understand Miss Morgan never came or did anything. I guess 
that is beside the point. 

ee 
(D-22) Q So up until the time of the death of Mr. Burg, which occurred 
in December of 1957 — A Yes. 

Q -— you had no knowledge concerning any of the properties or 
building and loan association accounts of either of these persons? A I took 
for granted — I knew they had money; I didn't know where. 

Q You didn't know where it was? A No. In other words, they 
didn't discuss their personal business with me. 

ee 
(D-24) Q Iam just trying to find out as a fact whether or not you had 
any information concerning these properties. A Just the money. That she had 
money, and that is all I kmew that they that she owned. (D-25) 
t * 
(D-31) Q Let me ask you first when it came to your attention that your (D-~32) 


aunt Miss O'Loughlin died? A It came to my attention? 


Q Yes. A Mr. Burg wrote and told us she died about two weeks 


after she died. 
Q At that time did you come to Washington? A No. She was already 
buried. He didn't tell us until after she was buried she died. 
tH & 
(D-38) Q It has always been your understanding that there was a great 
attraction on the part of Joseph toward your aunt, and on the part of your 
aunt toward Joseph. Isn't that true? They loved one another as brother and 


sister? A Yes. 
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(D-40) Q What was the conversation you had with Mr. hafferty and his son 
after Mr. Burg's death about the joint account? A They said we wouldn't 
have any; since it was joint we couldn't obtain any of the money. 

Q So that you did know about the joint account at that time. 

A Yes. 

Q Did Mr. Rafferty tell you it was joint; that Aunt Jennie's 
account was joint with Mr. Burg? A Yes. That is the two that are involved, 
aren't they? 

ee H 
(D-41) Q You did ask Mr. Rafferty about the joint account? A There was 
discussion. I don't remember all the details. It was two years ago. I 
knew it was joint. I just don't know who told me. 


Q The statement was made to you by Mr. Rafferty since it was 


joint you could do nothing about it. Is that correct? A That is right. 


My sister talked to you too, didn't she, Mr. Rafferty? 
ee 
(D-44) BY MR. SWEENY: 

Q No. I am asking you about those accounts which Mr. Pechacek 
went into which you already testified you got a lot of information through me 
about those accounts. I am not asking you now about what I told. I didn't 
know Mr. Burg or your Aunt Jennie. I am asking you what you henow of your (D-45) 
own knowledge about what you had opportunity to observe. Did you ever 
observe your aunt conducting business during these visits? pia you ever 
see her going out to transact any business? A No. I went to the doctor's 
with her some times, and I went to the drugstore and so forth; but he seemed 
to pay. She seemed to stand in the background. She was sort of the meek 
type and he seemed to take over, like paying and things like that. 

Q He handled the money? A Yes. She was the quiet type, sort of 


retired and always walking behind. That is how different people told me 


Pas 
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she would walk behind him and he would be walking in front. 
% % at 
(176) ®"Following Mr. Burg's death did you have occasion to talk to Mr. (177) 
Rafferty ahout some joint account that Mr. Burg had?" Answer:"Yes. I did." 
Question: "Whick Mr. Rafferty did you talk to? Do you recall?" 
"Talked to both of them." 
Question: "Mr. Rafferty, Junior, sitting here, and his father?" 
"That is right." 
*% % dt 
(178) "What was the conversation you had with Mr. Rafferty ... one or 
the other." 
MR. SWEENY: At the top of page 41, Your Honor. (Reading) (179) 
Question: "You did ask Mr. Rafferty about the ... didn't she, Mr. 
Rafferty?" 
ane 
Question: " ... In your complaint you make a claim for one half 
of the sum of $27,500 which you say was the total worth of the real estate. 
What do you base that claim on?" Answer: "When you are joint, don't you 
generally pay half? I mean isn't that the idea?" 
(180) Question: "Is that the basis for your claim; I mean the fact 


that -—-" Answer: "Being joint. Yes. I imagine it would be joint, and 


since she was as I said working and so forth all the time and their interests 


were together, everything they did." 
* % % 
(182) Question: "Following the death of your aunt in 1956" — 
Answer: "Too bad she didn't die last." 
Question: In that event you would have inherited property, would 


you not?" Answer: "Inherited everything, maybe." 


ee & 
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MR. SWEENY: Your Honor, there is more that follows) that that per- 


tains to it. I submit -—- 


THE COURT: You may offer anything more that you want from the. 


deposition. 

MR. SWEENY: On page 27, Your Honor, line 6: "I shopldn't say"— 
(183) THE COURT: What is the question? 3 

MR. SWEENY: It is all part of the same question that he had 
already asked, Your Honor. It is just a continuation of the aes answer. 
It goes on to the next page. 

THE COURT: Very well. Go ahead. 

MR. SWEENY: The witness said: "I shouldn't say that. I suppose 
Miss Morgan would have gotten it then. I would have to qualify the statement. 
She would have to be liable, or what word would you use, she would be able 
to get it then, I imagine; her and her brother." | 

And further down, Your Honor: Question by Mr. Pechacek: ®You 
understand your answer is in the record; it will be for the oburt to decide 
whether or not that would be stricken based upon Mr. Sweeny's objection.” 
Answer: "I qualified the statement." | 

et 

(184) Whereupon, 

NETTIE F. MORGAN 
called as an adverse witness by the plaintiff, having been first duly sworn, 
took the witness stand, was examined and testified as follovs: 

DIRECT EXAMINATION | 
BY MR. SWEENY: | 
Q Will you state your full name, please? A Miss Nettie F. Morgan. 
Q Where do you live, Miss Morgan? A Altoona, Pennsylvania. 
Q Have you lived there all your life? A All my life. 
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(187) Q Were you ever in Mr. Burg's home within twenty-five years of 
‘his death, Miss Morgan? A No. That still is the same answer; that is 
after his mother's death. He was living at that apartment. I previously 
said I was not there. 
eee 
Q Did you carry on any correspondence with Mr. Burg? A Fre- 


f quently. On occasions of greetings, he would send Easter and Christmas 


> greetings; but he carried on a different correspondence with my brother. (188) 


Q With your brother? A He and my brother corresponded quite 
| frequently. 
ue eH 
| (191) Q Now, you received moneys from the estate of Dolores Otero De 


Burg, did you not, as administratrix of the estate of Joseph Paul Burg? 


-Q Did you not receive specifically the sum of $7,751.92 in two 
aifferent payments from that estate? A Yes, if that is what the paper says. 
Q Well, don't you know what you received, Miss Morgan? A Yes; 

/ I am saying yes. 

Q And you received that under the will of the late Dolores Otero 
De Burg, did you not? A Yes. 

» Q Now, of that money, you received $3,500 in the month of December, 
1957, shortly after you were apointed, did you not, Miss Morgan? A I wouldn't 
say that it is exactly that amount, but I will say yes. 

Q Well, you received that money in two payments, didn't you? 
A I think so. 

Q You mean, you are not sure? A Yes — I will say yes. 

Q The first payment was in December of 1957, isn't that correct? 
A He died in December of 1957. 


Q And you got a payment in December of 1957 from that estate out 
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(193) out there, didn't you, Miss Morgan? | 
THE COURT: Do the probate records of this Court sie the dates 
of receipt of these amounts? : 
MR. PECHACEK: If Your Honor please, I believe they are already in 
evidence. There are two dates in the account. : 

THE COURT: There are two dates in the account but they don't show 
the receipt by the administratrix here. | 
MR. PECHACEK: We will stipulate, Your Honor. ! 

THE COURT: That these two payments were received on the dates 


approximately indicated in the record? 

MR. PECHACEK: Yes, Your Honor. | 

THE CORT: Very Well. 

MR. SWEENY: That is December of 1957 and — 

MR. PECHACEK: I believe the first amount was actually received tle 
early part of 1958 and the second payment was received in the sumer, perhaps 
July, of 1959 as I recall. | 

THE COURT: Item 72 to which you made reference, Mr. Sweeny, records 
that on September 16, 1957, payment to Joseph Paul Burg for selene of mort- 
gage the amount of $5,505.70, and Item 102(b) shows payment of the total 
$7,751.92 minus $3,500.00 credit. : 

I think the earlier payment is meant to be $3,500.00. 

MR. PECHACEK: Yes, Your Honor. | 
(194) MR. SWEENY: It was the date of those last two, that's what I wasn't 
sure of. | 

I understand, Your Honor, that counsel has stipulated that 
$3,500.00 was paid early in 1958 and that the balance of that last-mentioned 


sum was paid in 1959. 


THE COURT: I think counsel will stipulate that whatever the probate ~ 


records show are accurate. 
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MR. PECHACEK: Yes, Your Honor. I might point out that the 
$5,502 item referred to’ was received by Joseph Paul Burg during his lifetime. 
ent 
(195) Your Honor, perhaps I could get at it this way: In answer to 
interrogatories filed in this case which, in fairness to counsel, I doubt 
that the witness had all of this information but they did say, Your Honor, 
they did refer to these payments and they did mention in there dates. 
For example, No. 9, Your Honor, in answer to my interrogatory 
No. 9, they say that the sum received under Paragraph 22(c) of the Will of 
of Dolores Otero De Burg was $7,751.92 of which $3,500.00 was paid in 
December, 1957 and the balance was paid in July, 1959. 
I am merely attempting to get in evidence in this case that in- 
formation, Your Honor. If they will stipulate to that — 
MR. PECHACEK: We will stipulate to that, if Your Honor sisuses 
et t 
(196) MR. SWEENY: I believe we also have a stipulation that the $5502.70 
was paid Septemher 20, 1957 to Joseph Paul Burg, Your Honar; is that correct? 


MR. PECHACEK: We will stipulate to that. 


THE COURT: Counsel will so stipulate. 


*% ut & 
(197) THE COURT: Will counsel stipulate that from whatever knowledge they 
have of the case, it does not appear that a promissory note was given by the 
borrower for this $5502.70? 

MR. PECHACEK: Yes, Your Honor, that is correct. We will stipulate 
as to that. We would like to see, however, the whole answer of the interrogatory 
go in. 

THE COURT: I don't see any purpose for it at this time. You may 
offer whatever portions you want. 

Counsel has stipulated that it does not appear that a promissory note 
was given by the borrower. 


* % & 


(198) No. 6, Your Honor, of the same interrogatories: "Is at not a fact 
that under paragraph 21 of the will of Dolores Otero De Burg the testatrix 
directed the payment of an indebtedness of $5,502.70 to Sesenih Paul Burg and 
Jane O'Loughlin?" | 

I simply wanted to offer the part of it that said: Meaid sum was 
paid to Joseph Paul Burg on or about September 20, 1957". 

THE COURT: That is already established, I believe, by your exhibit 
No. 27. I think that is already established in the evidence. | 


| 
ee 


-No. 9: "How much money have you received from the estate of Dolores 
Otero De Burg under the aforesaid paragraph 22(c) of her will, and give date (199) 
on which you received it." : 

I would like to offer the entire answer to that, Your Honor: 
"The sum received under paragraph 22(c) of the will of Boleves Otero De Burg 
was $7751.92 of which $3500.00 was paid in December, 1957 and the balance was 


paid in July, 1959." 


THE COURT: Thet answer will be admitted in evidence. 


* % 
(201) Q Did he pay any consideration for the transfer by Miss Jennie 
O'Loughlin of Lot 8, Block 4, Acredale, Maryland? A I wouldn't ack that. 

Q So far as your knowledge is concerned, then, Si don't know of 
any consideration? A Mr. Sweeny, I would say no; I don't know anything 
about that. | 
(202) Q You have no knowledge? A That is right, no inowledge. 

Q Miss Morgan, did Mr. Burg insofar as you know or do you have 
any information as to whether or not Mr. Burg ever deposited any of his ow 
money in the Equitable Building Association account? A Personally speaking, 
I would not kmow, Mr. Sweeny. I didn't know anything about his personal 


affairs. I will definitely tell you that. 

Q Do you know anything about the source of any of the moneys that 
was used to purchase any of the real estate that Mr. Burg and Miss O'Loughlin 
owned in their lifetime? A No, that would still be personal; I wouldn't 
know anything about that. 

ne 

Miss Morgan, do you know yhether or not Mr. Burg had any money of 
his own in the National Bank of Washington account, which was formerly the 
Hamilton National Bank? A I wouldn't know, not prior to his death. I still 
say I know nothing definitely, Mr- Sweeny, about his personal affairs prior 
to his death. 

Q Nothing at all? A No. 

(203) Q Then I would assume that you would not know of any business trans- 
actions between the two of them that might have been handled, say, by Miss 
O'Loughlin rather than by Mr. Burg. A I think that is correct. I would 

say, like your previous witnesses, that they were very close and they never 
told anyone of their personal affairs. 

Q I believe you testified on an earlier occasion, Miss Morgan, 


that he had sentimental feelings for Miss O'Loughlin; is that correct? 


A Ob, yes. He was always very kind to her,sure. 


* % 

(204) MR. SWEENY: Your Honor, on page 29 of the deposition of Miss 
Morgan, the witness was asked on line 4 — I would like to read in evidence, 
Your Honor, commencing on line 4 down through where Mr. Rafferty says, "That 
is correct, that is our position." I would like to read that much. 

THE COURT: There is no testimony of this witness in that section 
of the deposition, page 29. 

MR. SWEENY; Yes, Your Honor. 


THE COURT: ‘That is not testimony of this witness. I don't think 


that is proper evidence. 

MR. SWEENY: The way it came up, Your Honor’-- 

THE COURT: I understand how it came up but I don"t think there 
is any rule that would permit you to offer in evidence a statement of 
Mr. Rafferty made during the taking of the deposition of this witness. 

MR. SWEENY: Wouldn't that come in as an admission, Your Honor, 
against interest? | 

THE COURT: I don't think that is admissible, Mr. Sweeny. 

MR. SWEENY: Well, I proffer the evidence, Your Honor. 

THE COURT: Your proffer relates to page 29 of the deposition of 
Nettie F. Morgan taken on October 31, 1959, fron line 4 to the re-interroga- 
tion of the witness; is that right? | 
(205) MR. SWEENY: Yes, sir. : 

THE COURT: Very well. Your proffer is a matter of record. 

a: | 

Q Miss Morgan, after you qualified as adninistratrix of Mr. Burg's 

estate, I believe there was turned over to you a sum of money, $13,400.00, 


from the Oriental Building Association; is that correct? A Yes. 


ue o 
| 


(207) THE COURT: There has been no testimony from the National Bank of 


Washington that I recall. 

MR. SWEENY: Mr. Martin, Your Honor, from the branch. 

THE COURT: Willian Martin, Jr., from the branch. Yes, I rememher 
his testimony. 

What is your question to the witness? 

MR. SWEENY: Did she receive a sum of money turned over to her as 


administratrix from that bank? 


98 
(208) THE COURT: I believe Exhibit 9-B in your exhibits shows a check in 
the amount of $5,185.34: dated August 6, 1958, payable to the estate. I think 
that is established in the record. 
*% % 
Q Miss Morgan, the moneys that you got as administratrix, you 
of course eventually turned over that money to yourself and your brother 
as I understand it; is that correct? A Yes, sir. 
Q And you took some of that money and put it in the Chase National 
Bank; is that correct? A Yes, sir. 
Q Is that money in the Chase National Bank now? 
tu 
THE WITNESS: Yes. 
BY MR. SWEENY: 
Q And what is the amount that you so placed in the Chase National 
Bank? A I think it was $8,000. Of course, that was my half, but I had 
used a thousand of it for — Do you want to know what I did with the $1,000? 
tnt & 
(210) Q And that is in your name? A Yes. 
Q That is the Chase National Bank of New York City? A Yes. 


Q The other money was turned over to your brother, is that correct? 


Q What is his name? A Wilfred A. Morgan. 


Q Do you know anything about what he did with that money? 
A Well, he has personal bank accounts. 
et & 
(212) I believe that is all I have in this file, Your Honor. In that 
connection, I would like to state to the Court that the answer of the de- 
fendant in this case has admitted that she was appointed. 
THE COURT: The Court has read the answer. 


9 i 
MR. SWEENY: I wanted that in evidence, Your Honor, I didn't know 
whether I had to make a proffer of that to get it into evidence. 
THE COURT: The pleadings are before the Court. | 
MR. SWEENY: It is my understanding, then, Your Honor, that what is 
in the pleadings in that regard is evidence in the case. : 

_ THE COURT: It is not evidence in the case. There have been a lot 
of very learned articles written on just what part of pleadings are in a case. 
The Court has read the pleadings. Insofar as they constitute admissions, they 
_ are (213) admissions. , | 

te 

(214) THE COURT: What is the point, Mr. Sweeny? 

MR. SWEENY: That she did qualify and gave special bond, Your Honor. 

THE COURT: I believe that is admitted by the answer. | 

MR. SWEENY: I wasn't sure about what was evidence, that is why I 
was listing it. | 

THE COURT: All admissions that are made in the pleadings are before 
the Court. 

MR.SWEENY: Then, I can argue them. I have a mmber of others. 


THE COURT: You may argue them in your argument. 


(215) MR. SWEENY: Then it is not necessary for me to go through these 


others? I have a number of others. 

THE COURT: It is not necessary if they are facts disclosed or 
admitted by the pleadings. 

ua eH 

(217) MR. SWEENY: Your Honor, I would like to ask the Court to take judi- 
cial notice of Section 70-1-14 of the New Mexico statutes annotated, which I 
would like to read to the Court at this time: | 

"ali interest in any real estate, either granted or bequeathed, to 


two or more persons other than executors or trustees shall be held in common 
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unless it be clearly expressed in said grant or bequeath that it shall be held 
by both parties.” 

THE COURT: Will you read that again. 

MR. SWEENY: (Reading) "All interest in any real estate, either 
granted or bequeathed, to two or more persons other than executors or trustees 
shall be held in common unless it be clearly expressed in said grant or be- 
queath that it shall be held by both parties." 

ee 

MR. PECHACEK:' If Your Honor please, with reference to that pro- 
vision that Mr. Sweeny just read, we don't necessarily object to it but we 
claim it has no application to the facts of this case because as to the secured (218) 
obligations, that was a loan that was secured on real estate; the other was 
property that was left jointly under a will. Soa provision in the Code of 
New Mexico relating to the matter of holding real estate has no bearing upon 


the issues in this case. 


ee 


(223) THE COURT: I think the principles that you seek to establish by 


these cases you cite are established principles. The Court's inquiry to you 


initially was how you interpreted this evidence in the light of those prin- 
ciples of law. 

MR. SWEENY: ‘The evidence in this case up to this point, I submit 
to the Court, shows absolutely nothing that would in any way indicate that 
the late Jennie O'Loughlin intended to make a gift in praesenti to Mr. Burg 
at any time of any of this money. There is not one scintilla of evidence 
in this case that she so intended. The necessary intent would (224) have to 
exist, I submit to Your Honor, when the account was opened or, in the case 
of the Equitable account, when the other name was added. There is no evidence 
whatsoever in this case of the intent other than what I have mentioned already 
that indicates a testamentary disposition. I mean there is no evidence in 
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this case as I see this evidence, not one shred of evidence that any gift in 
praesenti was ever made or intended to be made by Jennie O'Loughlin. And the 
crucial test is what Jennie intended, according to the Court of Appeals in 


Murray versus Gadsdon, not what Mr. Burg intended. | 


So I thin, Your Honor, in answering Your Honor's query that under 


the doctrine of Murray against Gadsdon, the signature cards prove nothing 
for the reason I have already stated. There is no other evidence. And if 
the survivor wants to claim the money, the burden is on hin. 2 think that 
is well established and I think that until such a time as they earry their 
burden, Your Honor, we are entitled to claim the share of the money which we 
show by the evidence in this case to have belonged to the decedent of these 
plaintiffs and — if I may say this — that wouldn't be an unfair burden 
upon the defendants. If they take the share that is shown to the Court to 
belong to their ancestor, they have no just cause to complain| I submit to 
Your Honor. That these plaintiffs take the share that the evidence shows was (225) 
the property of their decedent is all’we are asking, Your Honors we are not 
asking for all the money, only for what the evidence shows to be the share of 
Jennie O'Loughlin. | 

ee 
(226) MR. PECHACEK: * * * We have a proposition here where both of these 
parties contributed, both of the parties intended to eantettaes and throughout 
the whole pattern of their life from 1938 throughout until the death of the 
first when Miss O'Loughlin died in 1956, the contentions of these parties has 
obviously been to pool their interests to place their money in joint accounts, 
which would mean that they would then have the security together of this money 
and then when the first one died, the second one would be in ithe position to. 
carry on and have security without having to have a will on the part of either 


party. We think that intention is shown in many respects. 


ae 
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MR. PECHACEK: * * "Mr. Sweeny also said that the evidence in this 
case does not show that Jennie M. O'Loughlin intended to make a gift in 
praesenti. We agree, Your Honor, there is no evidence here to indicate any 
intention to make a present gift and there was no proffer or contention on 
our part to that effect. Our contention has been all along that there was 
a@ consideration which is one of the other ways in which such a joint tendency 
can be created. * * * 

x *% 

(229) * * * So when Mr. Pechacek says they concede that there was no 
evidence of intention to make a present gift in this case, I respectfully (230) 
submit Your Honor, when he says that that his case goes up in smoke because 
under the decisions, as I understand them, that is the only way that he can 
claim the money. And when he makes that concession, there is nothing left 
because this money —- I am talking about the money that belonged to Jennie 
O'Loughlin; I am not talking about the money that belonged to Joseph Paul 
Burg — there is no other way that Joseph Paul Burg could claim the money 
that belonged to Jennie M. O'Loughlin in these accounts except by a present 
gift, as held by the Court of Appeals repeatedly. 

eee 

THE COURT: What do you say about the burden of proof Mr. Sweeny 
has referred to in this case? 

MR. PECHACEK: If the Court please, I think as far as the burden 
of proof — of course, he has his burden to establish that these accounts ami 
interests were not joint property. I submit, that all the evidence thus far 
in this case shows that both parties made contributions to the jointly held 
property and there being no evidence at all to the contrary, unless he can 
establish in some way that those were (231) not intended to be joint property 


interests, then we submit that his case fails. 


an 


Now, Mr. Sweeny apparently is referring when he says "contract to the parti- 
cular contract that was entered into between the depositors and the savings 
and loan associations. In other words, the agreement with the bank whereby 
a joint account is created. We contend that that is a contract and that is 
evidence of the intention of the parties to create a joint contract. (232) 

We say further that is not the contract upon which we rely in 
whole. We maintain that there was a basic agreement between Jennie O'Loughlin 
and Joseph Paul Burg whereby they would set up their properties jointly and 
maintain them on that basis. And this other type of contract to which Mr. 
Sweeny referred and the one that is referred to in those cases! as being a 
contract between the depositors and the savings associations, that is a con- 
tract within; but that is not the basic contract upon which we rely. 

I think it is basic law, Your Honor, that two parties have a right 
by agreement and for a consideration to enter into a contract to create joint 
accounts if they wish. We submit that they have done that. The contract 
that ultimately was entered into in each case with each building and loan 
association was, to be sure, another arrangement and we think that that was 
another evidence of the intention of these people to create a joint account. 
But that is not the contract upon which we rely; we rely on the basic under— 


standing agreement of the parties themselves and for a consideration. I think 


it is quite clear that both contributed substantial sums of money to the 


creation of these joint tenancies. 


tne ' 
i 
| 


ORAL RULING BY THE COURT 
THE COURT: Referring first to the defendants! (233) motion for 
judgment because of the statute of limitations, the Court is of the opinion 
that the provisions of Section 202 of Title 12 are intended to toll the 
statute of limitations during the period described in the statute. 


| 
I must confess that some of the opinions which defense counsel has 
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cited would infer, in fact state affirmatively, that the opposite conclusion 
must be reached, that is, once the statute of limitations has begun to run, 
it is not tolled by any event. The Court feels that Congress apparently 
desired to make some exception to this general rule and I think the Court is 
required to deny the defendants' motion for judgment because of the statute 
of limitations. 


Taking this position, the Court, applying the equitable standard 


of laches to the case, does not believe that the defendants can prevail at 


this point in the case on account of laches because even assuming that the 
statute of limitations had run against the parties, which the Court has said 
it has not or did not, I don't think that there was sufficient change in the 
status of the parties resulting from the execution of Plaintiffs' Exhibit 9-E 
to justify the Court in saying that this would bar the action. Consequently, 
the record will indicate that the Court has denied each of those motions. 

Turning to the defendants! motion for judgment upon (234) the 
merits of the case as it has been presented by the plaintiff, the Court 
must first point out that in reaching its decision in the case the Court 
has not considered any evidence offered by the defendants under their re- 
served right to interrogate certain witnesses merely for the convenience of 
those witnesses. Similarly, the Court has not considered the two defendants! 
exhibits which have been marked for identification. 

The Court concludes from the evidence that there is nothing in the 
record to show any intention on the part of either Jennie M. O'Loughlin or 
Joseph Paul Burg not to create a joint tenancy in their several items of 
personal and real property. 

The Court observes that from the exhibits, beginning certainly in 
1939 as indicated by the Equitable Savings & Loan Association joint account 
of August 7, 1939 and the Hamilton Bank account of September 1939, that these 
parties for a period of many years had acted jointly in the handling of their 


105 

property. The Court has nothing before it to indicate that either party did 
not know and understand the nature of the joint estates into which they placed 
their joint funds or property. | 

The Court observes with reference to the medical Seabee of Jennie 
M. O'Loughlin at the time of her retirement that the doctor fous that she 
was capable of handling her (235) own affairs and did not need a guardian. 
The Court does not believe that there is anything in the evidence before 


the Court to indicate that there was any improper domination of this deceased 


by Joseph Paul Burg. The Court does not believe that there is any showing that 


any fiduciary status was abused by Joseph Paul Burg. 

The Court is of the opinion, consequently, that it must grant the 
defendants! motion for judgment in the case. The Court does ep with some 
reservation as to the amount of $3,875.50 which represents one! half of the 
proceeds arising through the bequest in the New Mexico will sa set forth in 
paragraph 22 of that will. : 

The Court does not know what was before the New Mexico court. Ido 
not think this Court in this proceeding has any capacity to Siariile or ques- 
tion that ruling because the Court, frankly, does not know what kind of an 
estate was created by paragraph 22 of that will. | 

The Court observes that the testatrix in New Mexico died prior to 
the death of Jennie M. O'Loughlin; consequently, the rights of Jennie M. 
O'Loughlin apparently accrued as of the date of the death of that testatrix. 
I repeat, however, that I do not know what was before the court. I do not 
know why the sum of $7751 was paid in its entirety to the estate of Joseph 
Paul Burg, but it is not a situation which the Court believes it can reach in 
this case. | 
(236) The Court will, I repeat, grent the defendants’ motion for judgment 
upon the merits in the case at this point in the case. Cocnsel will present 


appropriate findings of fact and conclusions of law. 
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I must I think, in the light of this ruling, express the Court's 
commendation to Mr. Sweeny who has been very well prepared and very well 
briefed in this case. I know you have put a lot of work into it, but I 
don't think the lew supports your contentiéns in this case upon the basis of 
the evidence which is before the Court. 

MR. SWEENY: May I inquire if the Court has ruled that I have the 
burden of proof? The reason I do that, Your Honor asked counsel that question 
and I didn't specifically reply to that. 

THE COURT: The Court has not ruled affirmatively upon the burden 
of proof in the case. I don’t think upon the basis of the evidence that this 
will help you, that the proof on this point establishes any irregularities 


which would justify the Court in destroying what the Court concludes from 


the documentary evidence is certainly prima facie evidence of joint tenancy. 


*# %& 


(238) MR. SWEENY: * * * If this Court please, I think this case is clearly 
controlled by the decisions of Murray against Gadsden. In that case, Your 
Honor, there was a Perpetual Building Association account. There were also 

two accounts in the Equitable Cooperative Building Association. And Your Honor 
will recall that the Equitable Cooperative Building Association was also in- 
volved in this case. * * * 

As I say, in the Murray against Gadsden case there were two Equitable 
Cooperative Building Association accounts involved just as in this case. I am 
not limiting my argument, if the Court please, to this account alone but I am 
emphasizing this account because I think the Murray against Gadsden case is 
controlling. I submit that it is as to this Equitable account. 

I say that as to the other accounts the factual situation, of course, 
is a little different.! The National Bank of Washington account — it was then 
Hamilton —- that was opened in the name of both of the parties. Therefore, 


it is impossible to say how much money each one had in it. I think the law 
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is well settled on that that they owned it equally. The Oriental account 
was originally opened as a joint account, closed out and (239) split up 
into two individual accounts. Finally the last account that bis opened was 
also opened as a joint account. I recognize those slight factual differences 
in the several accounts. However, I contend, Your Honor, that the same 
reasoning applies to all of these accounts that applies to the Equitable 
account, * * * ) 
eee 

THE COURT: Well, what does that have to do with the intent of the 
parties, Mr. Sweeny? Don't you think that the evidence in this case clearly 
indicated that these two people knew exactly what they were doing and were 
doing what they wanted to de, namely, to set up a joint estate with the 
right of survivorship? 

MR. SWEENY: Number one, Your Honor, I do not think free is any 
evidence that indicates that at all. 

THE COURT: What about the pattern of conduct over ai period of twenty 
years establishing these accounts and maintaining them in chat status? 
(240) MR. SWEENY: I don't know what pattern of conduct would have to do 
with the rights of these people in these accounts. The fact of the matter 
is that we are dealing here with particular accounts and particular banks. *** 

The pattern of conduct in this case as Your Honor refers to it, to 

me, is inconclusive of anything. Joseph Paul Burg had 21 lots in the State 
of Maryland, that is, he had record titles to them all through these years. 
He never put those 21 lots in the name of Jennie M. O'Loughlin amd himself 
jointly. He never took the proceeds, so far as we know, from the sale of 
his own property and put it in the name of Jennie M. O'Loughlin and himself 
jointly. If he did, there is no evidence in this case to show that he did. 


Jennie M. O'Loughlin didn't make everything she had joint with Joseph Burg, 


Your Honor. She transferred a lot outright to Joseph Burg in 1937. She never 
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made that joint; that was turned over to him absolutely. 
In other words, in answer to Your Honor's question I think the 
pattern here shows beyond a shadow of a doubt that this woman was suffering 
from a serious illness, including mental illness. She was apprehensive as to 


what the future held for her and she wanted the convenience of having her 


property so that Joseph Burg could take care of it in the event she (241) 


she became seriously disabled. * * * 

- PECHACEK: * * * Now, Your Honor, Mr. Sweeny has also made much 
of the so-called gift in praesenti discussed in the Murray versus Gadsden 
case. We have conceded from the beginning and I recall stating it in our 
argument that we never have contended that there was a gift in this case. 

We have contended and we submit that there was a consideration passing be- 
tween these two parties, namely, these joint contributions which these two 
parties made to the creation and maintenance of all these jointly held prop- 
erties and in each instance the parties were contributing funds of their 
own, their individual funds. So that we have, as set forth in the Harrington 
versus Emmerman case, we have a case where parties may for a consideration 
agree if they wish to open a joint account and that account will be recognized. 
eee 

THE COURT: The Court will re-read Murray versus Gadsden and other 


cases cited by Mr. Sweeny before passing on this motion. 


(Filed May 18, 1961) 
PLAINTIFFS' EXHIBIT 18A 


"August 10, 1937 


* 
"Mr. G. S. Pauil 
"Head, Personnel Division 

Attached is an application for retirement from the Civil Service 
on account cf total disability executed by Miss Jennie M. O'Loughlin on 
August 4, 1937. 

Miss O'Loughlin has been in bad health fer the past year and 
for the past six months has been in a highly nervous condition and unable 
to attend to her official duties or render any useful and efficient services 
in any other position in the Bureau. 

Her condition is not the result of vicious habits, intenperance 
or willful misconduct on her part. | 

It is my recommendatinn that she be retired at the earliest 
practicable date. | 


(signed) Wm. Sherwood | 
Acting Deputy Commissioner 


(Filed May 18, 1961) 
PLAINTIFFS' EXHIBIT 18A | 


"Application for Retirement on account of total disability 


* * * * 


7. Are you totally disabled for useful and efficient service? Yes. 
8. Date of commencement of disabilities. Approximately Sept. 1936. 
9. Nature and extent of disabilities. Nervous and incapacitated for work. 
10. Cause of disabilities and when and how incurred. Nervous breakdown. 
* * * * x | 
I hereby declare that the above statements made this 4th day of 


August, 1937, are true to the best of my knowledge and belief. 
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(signed) Joseph Paul Burg 


Signature of first witness 
& * % # #* 


Certificate of Administrative Officer 


August 12, 1937 
* 


* * * * 


In my opinion the applicant is totally disabled for useful and effi- 


cient service. 
By direction of the Secretary 


(signed) H. W. Stiner 
Acting Chief, Division of Appointments 
(Filed May 18, 1961) 
PLAINTIFFS! EXHIBIT 18B (Sep 23, 1937) 
Report of Medical Examination for Civil Service Retirement 


Name: Jenny M. O'Loughlin 


Present complaints: I am very nervous and unable to work. 


® * * * 


Present employment if any: Unable to work since February 7. 


* * * * 


Diagnoses: 

1. Psychoneurosis, mixed type, (anxiety and psychastenia severe) 

Name of examiner: (signed) Eli H. Orr, M.D. 
Address of examiner: Mt. Alto Hospital 
Date of Examination: September 14, 1937 
(Filed May 18, 1961) 

INT t EXHIBIT 18C: 

O'Loughlin, Jennie M. CSA - 85,766, Sep 14, 1937 

Report of Neuropsychiatric Examination 

The applicant is examined today by request of William C. Hull, Executive 
Assistant, United States Civil Service Commission, for retirement. 

The medical evidence indicated mental derangement. The present complaint, 
as given by the applicant is "I am very nervous, and I am unable to work". She does 
not know the cause of her disability. Her family physician, Dr. Frischkorn, accom- 
panied her to the clinic, and states that he has treated her for a number of years, 


that she has an obsession of having cancer. He has had her examined by several 
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physicians with the idea of dispelling her obsession but has been unable to do 


80...She lives with her foster brother and a colored manservant... 


* £ 8 & 
inat 


® * #Is very evasive in her answers, and is very obviously esecine back her 
real thoughs. States that she is nervous. Is easily upset. its very sensitive. 
Cries occasionally. Denies fainting attacks or convulsions. Says she feels sad 
at times but not unduly so. Apparently had a very good efficiency rating, but 
appeared to be the subject of considerable "teasing" in her office. There was 
a girl in her office who had cancer of the breast, and the patient became fear- 
ful that she would have cancer...She went on her vacation and ae told by a friend 
or relative that they thought she had cancer. Since that time she has had a pro- 
found obsession that she has cancer and no amount of examination or persuasion 
can convince her otherwise...Admits in a very reluctant manner that she is anxious 
and apprehensive about her cEreaeiee ee ceucot 

Discussion: From the foregoing history and clinical examination it is 
apparent that we are dealing with a psychoneurotic condition hanifested by an 
anxiety and phobia centering around the obsession that she has cancer. No amount 
of persuasion or scientific medical examination can convince her otherwise. She 
is correctly oriented in all other spheres, and insight and judgment in other 
matters excépt this appear to be normal. She is a supersensitive individual 
and appears to have been the object of considerable jest which has been to her 
detriment. The physical examination is essentially normal. The individual does not 
appear as old as her stated age of 47. The neurological examination is normal. 
The individual is not psychotic, although she lacks insight into her obsession. She 
is competent to handle funds and a guardian is not indicated. There is no evidence 


of vicious habits or venereal disease. | 


The individual is totally disabled for useful and efficient work because 


of the following diagnosed conditions: 


1. Psychoneurosis, mixed type (anxiety and psychastenia severe). 


It is felt by 
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greatly improve her mental condition. : 
(signed) Eli H. Orr, M.D.,Neuropsychiatrist 


(Filed May 18, 1961) 
PLAINTIFFS EXHIBIT 18C Continued 


Dr. Robert W. Frischkorn 1937 


To Whom it may concern 
This is to certify that one named Jennie M. O'Loughlin is a 

party well kmown to me over a period of 25 years; that she has been 
under my care and has been so since December 1936 and is suffering from 
a derangement of the nervous system which precludes the possibility of 
her return to her accustomed duties and I am advising that she seek retire- 
ment at the earliest possible time and thus relieve her of a state of 
mental worry and anxiety incident to her enforced idleness and consequent 
brooding over matters which have no foundation in fact. 

Very truly 

(signed) Robert W. Frischkorn 


Filed May 18, 1961 
PLAINTIFFS' EXHIBIT 29 


lew Offices of 
JOSEPH A. RAFFERTY SHH 


— January 2, 1958 
Miss Mary J. Donoughe 
101 North Carolina Avenue, S. E. 
Washington 3, D. C. 
Dear Miss Donoughe: 

Thank you for your letter of December 31. 

It will be a pleasure to comply with your request the first 
opportunity I have, that is to investigate whether your late aunt, Jennie 
O'Loughlin left a Will.’ If no Will was left and there is a $500 legacy 
from the source which you mentioned, no doubt that money will be payable 


to you and your sister. 
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I have no evidence that quite a sum, as you express it, of Mr. 


Burg's money was originally your aunt's. As to this claim, naturally I 
would not be able to represent you as I am representing the eatate. 
As to the matter of the $500, from you statements it ‘would appear 
as though that money could well be yours, assuming no Will was ‘left. 
I shall let you hear from me further at a little later date. 
Very truly yours, 
JAR/t 


(Filed May 18, 1961) 
PLAINTIFFS' EXHIBIT 30 


Law Offices of 
JOSEPH A. RAFFERTY bata! 


Rae March 3, 1958 
John T. Clancy, Esq. 
Chase Manhattan Bank Building 
Bridge Plaza North 
Long Island City 1, New York 
Dear Mr. Clancy: 

I have received from Miss Mary J. Donoughe a copy of your letter 
addressed to her under date of February 27, and Miss Donoughe in her letter 
addressed to me has asked that I advise you in answer to your questions. 

Miss Jennie O'Loughlin, legatee named in the Will of John 
O'Loughlin, died approximately two years ago. If the exact date is needed 
I can secure it for you. | 

Miss O'Loughlin left no Will, and there has been no administration 
on her estate. I therefore assume that she had no estate. The members of 
her family who would be entitled to the $500 I believe are Miss Mary J. 
Donoughe and a sister, who is residing in Florida. There may be a brother 
also, but as to him I am not informed of his name or address. I therefore 
suggest that you write to Miss Mary J. Donoughe, who should be able to 


furnish you with names and addresses of all members of her family. 
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I am advised that the mother and father of Miss Mary J. Donoughe 
are both deceased. This being so, the heirs at law and next of kin would 
probably be Miss Donoughe and her brother and sister. 


If there is any other information I can furnish you, please let 


Sincerely, 


(Name stamped) Joseph A. Rafferty 


JAR/t 


cc: Miss Mary J. Donoughe 
101 North Carolina Avenue, S. E. 


(Filed Mar 17, 1960) 
(PRE-TRIAL ORDER) 


eet t 


STIPULATIONS 
we eR ER 
The parties agree tha, the real estate conveyed by Joseph Paul 
Berg was transferred to Esso Standard Oil Co. on July 22, 1957, for the 
sum of $27,500.00 : 


% tt 


(Filed July 13, 1960) 
TO F_D 

The answer of the defendants is amended as follows: 

1. By inserting on Page 2 thereof, as a part of the Fourth Defense, 
after the words, "For further answer to said Paragraphs 6, 7 and 8, the de- 
fendants state with reference to the property referred to therein as follows:® 
and preceding the words "Real Estate", the following: 


The consideration of Joseph Paul Burg for the creation of the joint 


| 
tenancies as to the real estate and several savings accounts jointly held by 


Joseph Paul Burg and Jennie M. O'Loughlin, was as follows: 

(a) The sum of $8500.00 paid to him by the United States Goverment 
in condemnation case District Court No. 2561, filed October 1, 1938, as result 
of taking of Lot 800 in Square 3966 in the District of Columbia, which property 
was owned by Joseph Paul Burg in his individual name. ! 

(b) Joseph Paul Burg contracted in his individual nane for the 


purchase of Lot 825 in Square 3883 and paid from his funds on Decenber 6, 1940, 
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the sum of $6,243.24 as the cash payment toward the total purchase price of 
$9,000.00 for said real estate, the said Joseph Paul Burg and Jennie M. 
O'Loughlin giving a secured deferred purchase money note for the balance 
of the purchase price. 

(c) Joseph Paul Burg contracted in his individual name on 
December 1, 1941 for the purchase of lot 16 in Square 3883 and paid from 
his funds the sum of $1500.00 as the cash payment toward the total purchase 
price of $5,000.00, the said Joseph Paul Burg and Jennie M. O'Loughlin 
giving a secured deferred purchase money note for the balance of the pur- 
chase price. 

(ad) The sum of $20,118.89 paid to Joseph Paul Burg by Sasscer, 
Clagett and Powers in settlement for the sale by him of Lots 9-10-ll-l2- 
13-14 Block 2; Lots 4-5-6-7-8-9-10 Block 3; Lots 6-7-8 Block 4; lots 1-6-7 


Block 6 and Lots 1-2-3-4-5-6 Block 7 - all in the subdivision of Acredale, 


Prince Georges County, Maryland, which property was owned by Joseph Paul 
Burg 4n his individual name; that said sum of $20,118.89, was the initial 
deposit made in the Oriental Building Association Account No. 17442, which 
account was opened as a joint account by Joseph Paul Burg and Jennie M. 
O'Loughlin on January 18, 1951. 


Attorneys for Defendants 


(Filed July 20, 1960) 
ANSWER OF DEFENDANTS TO SECOND AMENDMENT 
70 COMPLATET 
as 22 & 
(f) That when the properties at 1036 and 1040 Otis Street, N. E., 
(Lots 16 and 825 in Square 3883, respectively) were purchased, title thereto 


was teken in the joint names of said decedents, although defendants say that 
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decedent,Burg contracted in his individual name for the parchase of both of 


said properties and peid the initial. cash payments thereon from his own funds, 
as set forth in the Amendment to the Answer filed herein. : 

Parther answering Paragraph 9, defendants say that every allegation, 
not specifically admitted, is hereby denied. | 

10. Defendants deny all of the allegations of Paragraph 10. 

Further answering said Paragraph 10, defendants say the following 
are the facts with reference to the accounts of said parties Fi the Oriental 
Building Association: | 

Account Ho. 17442 was opened on January 18, 1951, with an initial 
deposit of $20,118.89, which said sum was the exclusive property of the 
decedent, Burg; that the account was opened in the joirt rames of the dece- 
dents, Burg and O'Loughlin, pursuant to their agreement and understanding 
and for a consideration, as set forth in defendants' Answer and the Amendment 
thereto previously filed herein. This account was closed on Taly 8, 1954, at 
which time the balance of $20,022.22 was withdrawn and transferred to Accounts 
Hos. 19364 and 19365, as hereinafter stated. | 

Accounts Nos. 19364 and 19365. Account No. 19364 was opened in the 
name of Joseph Paul Burg on July 8, 1954 with an initial deposit of $9,022.22. 

Account No. 19365 was opened on July 8, 1954, in the ‘name of Jennie 
M. O'Loughlin with an initial deposit of $11,000.00. : 


Accounts Nos. 19364 and 19365 were closed on July 12, 1954, and the 


amounts in these accounts were transferred to Account No. 19381. 
enn | 
Defendants aver further, that there was a valid and subsisting 
consideration for the creation ty Joseph Paul Burg md Jennie aM. O'Loughlin 
of the joint tenancies with respect to the wal estate ami the savings accounts 


referred to in the Complaint and Amendments thereto, in that both decedents 


contributed substantial amounts of their individual funds to the creation of 


said joint property interests. 


Ls/ Joseph A. Rafferty 


eek 


Attorneys for Defendants 


(Filed Sep 26, 1960) 


(PRE-TRIAL ORDER) 
een dt 
The Ds rely upon the defenses previously set out and asserts 
that these same defenses apply to the additional claims set out above 


by the P. 
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MARY J. DONOUGHE, individually in her own right yt. Divan? 
and as Administratrix of the Estate of , 
Jenny M. O'Loughlin, deceased, and CLERK 


EILEEN D. GOBIN, 


ve 


NETTIE F. MORGAN, individually and ‘as 
Administratrix of the Estate of 
Joseph Paul Burg, deceased, and 

UNITED STATES FIDELITY & GUARANTY CO., 


Appeal from the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANTS 


Paul lee Sweeny | 
406 Southern Building 
Washington 5, DeC. . 


Attorney for Appellants 


Did the Trial Court err in holding that the Equitable Account became 
the property of Joseph Burg upon the death of Jenny O'Loughlin where admittedly 
all of the money in said account originally belonged to Jenny O'Loughlin and 
admittedly Jenny never intended to, and never did make a gift in praesenti 
of any interest in said account to Burg and no intention to transfer any 
interest in said account to Burg, or any transfer thereof was shown by the 
evidence, the presumption under the circumstances being that Jenny added Burg's 
mame as a matter of convenience only. 

II 

Did the Trial Court err in holding that all of the money in the 
National Bank of Washington savings account became the property of Burg by 
survivorship upon the death of Jenny O'Loughlin where the evidence showed 
that the account was opened in the names of the two parties, and admittedly 
Jenny never intended to and never did make a gift in praesenti of any interest 
in her share of said account to Burg,and no transfer of any interest in Jenny's 
share of said account to Burg, or consideration therefor, was shown by the 
evidence. 

III 

Did the Trial Court err in holding that all of the money in the 
Oriental Building Association account became the property of Joseph Burg upon 
the death of Jenny O'Loughlin where the evidence showed that the account was 


opened in the names of Jenny O'Loughlin and Joseph Burg, and admittedly Jenny 


never intended to and never did make any gift in praesenti of any interest in 
her share of said account to Burg and no transfer of any interest in Jenny's 
share of said account to Burg, or consideration therefor, was shown by the 
evidence, and where the evidence further showed that while both were living, 
Burg expressly directed and signed the necessary documents by which $11,000.00 


ii 
of said account was transferred to a separate account in the ase of Jenny 
O'Loughlin alone. | 

Iv 

Did the Trial Court err in not requiring the defendant to account 

to plaintiffs for Jemy O'Loughlin's rightful share of the monies given to her 
by the will of Dolores Otero de Burg, and in holding that the New Mexico pro- 
ceedings prevented the Trial Court from inquiring into the matter. 

: pid the Trial Court err in holding that the plaintifts were required 
to prove that Burg abused any fiduciary relationship that may have existed 
between Jenny and Burg and in holding that there was no improper domination 
of Jenny by Burg shown by the evidence instead of holding that the evidence 
clearly established the existence of a fiduciary relationship ISeekoen Jenny 
and Burg and that the burden was on the defendants as Burg's successors to 
prove the complete fairness, adequacy and equity of all transactions between 
the two, failing which, all such transactions resulting in an advantage to 
Burg are presumptively invalid and void. ! 

VI | 
Did the Trial Court err in placing the burden on the plaintiffs to 
show an intention on the part of Jenny O'Loughlin and Burg not to create 
technical joint tenancies in the several properties and accounts involved in 
this case instead of requiring the defendants, as successors in interest to 


Joseph Burg to affirmatively prove the technical joint tenancies upon which 


| 
they base their claim to the money and property of Jenny O'Loughlin. 


VII 


Did the Trial Court err in granting defendants’ motion for judgment 
at the close of the plaintiffs' case without requiring defendants to put on 


their evidence and after allowing defendants to put in portions of their 


evidence during plaintiffs' case, and did the Trial Court err in making its 


Findings of Fact, Conclusions of Law ard Judgment herein and in not awarding 


judgment for the plaintiffs on the evidence adduced. 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,362 


MARY J. DONOUGHE, individually in her own right 
and as Administratrix of the Estate of 
Jenny M. O'Loughlin, deceased, and 


EILEEN D. GOBIN, 
Appellant's 
2 | 
NETTIE F. MORGAN, individually and as 
Administratrix of the Estate of 


Joseph Paul Burg, deceased, and 
UNITED STATES FIDELITY & GUARANTY CO., 


Appellees | 


Appeal from the United States District Court | 
for the District of Columbia 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 
This is an appeal by Mary J. Donoughe, individually and as Administra- 

trix of the Estate of Jenny M. O'Loughlin, deceased, and by Eileen D. Gobin, 

the only other heir at law and next of kin of Jenny M. O'Loughlin, deceased, 
appellants and plaintiffs below, from a judgment of the court below dated 
November 3, 1960, entered by the court at the close of the plaintiffs! evidence 
in favor of Nettie F. Morgan, individually and as adninistratrix of the estate 
of Joseph Paul Burg, deceased, and United States Fidelity & Guaranty Cony 

surety on said Nettie F. Morgan's bond as such administratrix, appellees and 
defendants below. The action below was brought by the plaintiffs to recover 


monies and the value of other properties belonging to the estate of Jenny M. 


2 


O'Loughlin, deceased, wrongfully appropriated by the decedent Burg and by the 


defendant Morgan as his administratrix. The defendant Morgan gave special 
bond as administratrix and thereby made herself personally liable for all 

debts of Joseph Burg and all claims against his estate, as well as for her 
own wrongful conduct as such administratrix. 

The District Court had jurisdiction of the above-mentioned action 
under Title 11, Section 306, and Title 20, Section 501 of the D. C. Code, | 
1951 Edition, and this Court has jurisdiction under Title 28, Section 1291, 
U.S.C.A. 


STATEMENT OF THE CASE 
I 
AS_TO THE OWNERSHIP OF THE EQUITABLE ACCOUNT THE EVIDENCE SHOWS: 

In August 1929 Jenny M. O'Loughlin opened account No. 12,886 in her 
name alone in the Equitable Co-Operative Building Association (now know as 
the Equitable Savings & Loan Association), making an initial deposit therein 
of $50.00, to which she thereafter added additional deposits at the rate of 
$50.00 per month. (JA 73) By August 7, 1939, she had deposited the principal 
sum of $3,420.00 in said account to which was added, in February 1939, a divi- 
dend of $817.30, making a total balance in said account on August 7, 1939, of 
$4,237.30. On August 7, 1939, for the first time, the name of Joseph Paul 
Burg was added to the signature card ard ledger card for said account. (JA 73) 

The face of the signature card for said Equitable account No. 12,886, 
on the regularly furnished printed form of the association, read as follows: 
(Plaintiffs! Exhibit 20) 

"O'Loughlin, Jenny M. 

* Issue : 971 

" Account 12886 

"Numbers of Certificates of Stock 92 - 311" 
On August 7, 1939, there was added to the face of the signature card the follow- 
ing: 

® and Joseph Paul Burg Trans Aug 7/39". 
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And in similar fashion the following words were added to the account ledger 


, 


card (Plaiutiffs' Exhibit 19): | 
" and Joseph Paul Burg Trans Aug 7/39" : 
meaning thereby that Jenny M. O'Loughlin's account was transferred on August 


7, 1939 from a single account in the name of Jenny M. O'Loughlin alone to a 


so-called joint account in the name of Jenny M. O'Loughlin and Joseph Paul 


Burg (JA 73). 

There was also testimony that another printed form of the associa- 
tion was attached to the original signature card at the time Burg's name was 
added to the account in August 1939 which form was signed by both Jenny 
O'Loughlin and Burg and which contained a reference to the two signatories 
"as joint owners subject to the order of either and balance at death of either 
to the survivor". However, the printed form testified to relating to the 
instant account could not be found and was not produced in Court, the witness 
substituting another form in lieu thereof. (JA 73) | 

| 

On June 30, 1952, Equitable changed from a serial association to a 
permanent plan, at which time the principal in each account in the association 
Plus all accrued dividends were credited to a new account and ‘renumbered to 
tie in with its newly installed machine bookkeeping and Jenny's account was 
given the new number 2898 (JA 74). As a result, all signatories were required 
to sign new signature cards on the regularly printed forms of ‘the association, 
and on June 30, 1952, Jenny M. O'Loughlin and Joseph Paul Burg signed such a 
new signature card which read in pertinent part as follows (Plaintiffs! 
Exhibit 23): : 

2898 
Joint Share Savings Account Account No. §22886 
(Subject to order of Either) | 

(1) O'Loughlin, Jennie Margaret | 

(2) Burg, Joseph Paul 

The undersigned hereby subscribe for a Share Savings 
Account in the Equitable Co-Operative Building Associa- 
tion, Washington, D. C., and the account to be theirs as 
joint owners, subject to order of either, and balance 


at death of either to the survivor. Specimens of the 
signatures of the undersigned are shown below and the 
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association is hereby authorized to act without further 
inquiry in accordance with writings bearing either such 
signature; it being understood and agreed that any one 
of the undersigned who shall first act shall nave power 
to act in all matters related to the membership and any 
account in said Association held by the undersigned, 
whether the other person or persons named in the account 
be living or not. The withdrawal or redemption value of any such 
account or other rights relating thereto may be paid or 
delivered in whole or in part to any one of the undersigned, 
who shall first act, and such payment or delivery or a 
receipt or acquittance signed by any one of the undersigned 
shall be a valid and sufficient release ani discharge of 
said Association. 

" Signature (1) Jenny M. O'Loughlin 

" Signature (2) Joseph Paul Burg 

***e © 

® Dated June 30, 1952." 

After Joseph Paul Burg's name was added to the account in 1939 
without consideration only two deposits were made to this account. On March 
1, 1956 there was a deposit of $53.20 and on April 2, 1956 there was a deposit 
of $50.00, both of these deposits being made only a few weeks before Jenny M. 
O'Loughlin died on April 29, 1956 (JA 74). Only two withdrawals were made 
from this account during the lifetime of Jenny M. O'Loughlin, both oy Jenny. 
The first withdrawal was made by Jenny M. O'Loughlin on October 19, 1943, in 
the amount of $2,000.00, was endorsed by her and deposited to the account of 
George I. Borger, Trustee, as part of the purchase price of 1040 Otis Place, 
N. E., Washington, D. C. The other withdrawal from this account was also made 
by Jenny M. O'Loughlin on December 18, 1943, in the amount of $308.98. 

(JA 74, 753 Plaintiffs' Exhibits 21, 22). Burg never exercised any dominion 
or control over this account during Jenny O'Loughlin's lifetime. 

At the time of the death of Jenny M. O'Loughlin on April 29, 1956, 
there remained on deposit in the Equitable account the sum of $4,765.00 to 
which was added a dividend of $82.64 on June 29, 1956, making a total of 
$4,847.64 which was withdrawn by Joseph Paul Burg on July 9, 1956, and the 
account closed, which monies were appropriated by Joseph Paul Burg entirely 
to his ow use. (JA 75, 76) 


It was conceded in the Trial Court by the appellees that there was 
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no intention on the part of Jenny M. O'Loughlin to make a gift, in praesenti 
to Joseph Paul Burg of any interest in the said account, and that no gift 
in praesenti of ony interest in said account was or could be shown by the 
appellees, who expressly disclaimed reliance on any such gift (3A 102, 108). 
Furthermore, appellee specifically admitted in the Trial Court’ that all of the 
money in the Equitable account was originally owned by Jenny M. O'Loughlin 
(JA 33). No transfer of any interest in any of said funds to Soveph Paul Burg, 
or any consideration therefor, was shown by the evidence. | 


II 
OF THE NATIONAL BANK OF WASHINGTON (FORMERLY 


NATIONAL BANK) ACCOUNT THE EVIDENCE SHOWS: 


Savings ecount No. 4431 was opened in the Hamilton National Bank 
(later becoming the National Bank of Washington) in the names of Jenny M. 
O'Loughlin and Joseph Paul Burg on September 5, 1939, with an initial deposit 
of $500.00 (JA 54, 55). Thereafter various deposits and withdrawals were made 
in and out of said account until it was closed out by the defendant Morgan as 
administratrix of the estate of Joseph Paul Burg, after the death of both of 
the original depositors. The defendant Morgan, on August 6, 1958, withdrew 
the entire balance of $5,185.34 then on deposit in said account and appropriated 
the same entirely to her own use as such administratrix (JA 55). 
The regularly furnished printed form signature card furnished by the 
bank for said account reads in pertinent part as follows (Plaintiffs' Exhibit 9A): 
Burg, Mr. Joseph Paul, or 4431 
O'Loughlin, Miss Jennie M. 
We hereby assent to and agree to be bound by the rules 
and regulations governing accounts in the Savings 
Department of the HAMILTON NATIONAL BANK of Washington, 
D. C., which are now or may hereafter be in force. | 
Sign here-Mr. Joseph Paul Burg Joint owners subject to 
Sign here-Miss Jennie M. O'Loughlin withdrawal by either; the 
balance at death of either to 
Amount 500 belong to the survivor. 
| 


Date 9/5/39" 


There is no evidence in this case that any specific portion of the 
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money in said account was the property of either Jenny M. O'Loughlin or Joseph 


Paul Burg, it being the contention of the plaintiffs that under the circun- 
stances the two depositors are presumed to own the money in equal shares in 
the absence of evidence to the contrary. 

On April 29, 1956, the date of Jenny M. O'Loughlin's death, there 
was $6,072.08 on deposit in this account (Plaintiffs' Exhibit 8B). 

There was no evidence in this case to show an intention on the part 
of Jenny M. O'Loughlin to make a gift in praesenti of any part 
of her interest in said account to Joseph Paul Burg and no gift in praesenti 
was shown. The appellees expressly disclaimed in the Trial Court any reliance 
on a gift ip praesenti by Jenny M. O'Loughlin to Joseph Paul Burg of any part 
of her interest in said account (JA 102, 108). No transfer by Jenny M. O'Loughlin 
of any interest in her share of said account to Burg, or any consideration there- 
for, was shown by the evidence. 

III 
HIP OF THE O BUILDING ASSOCIATION ACCOUNT. EV CE 

On January 18, 1951, Oriental account No. 17442 was opened in the 
names of Jenny M. O'Loughlin and Joseph Paul Burg with an intial deposit of 
$20,118.89. Thereafter on July 8, 1954, account No. 17442 was closed out by 
Joseph Paul Burg who withdrew the entire balance of $20,022.22 therefrom by 
check payable to himself, and thereupon endorsed the said check and gave it 
back to an official of the association, directing the latter to split the check 
into two amounts and to open a single account in the name of Jenny M. O'Loughlin 
and a single account in the name of Joseph Paul Burg (JA 59, 60). Pursuant to 
Joseph Paul Burg's directions and the documents. signed by Burg, two single 
accounts were opened by the Oriental Building Association on July 8, 1954. 
They were numbered 19,364 and 19365 in the names of Joseph Paul Burg and Jenny 
M. O'Loughlin, respectively, the initial deposit in Burg's single account 
being $9,022.22 and the initial deposit in Jenny O'Loughlin's single account 
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being $11,000.00, as directed by Joseph Paul Burg (JA 60, 61; Plaintiffs! 
Exhibits 14 and 15). The Secretary of the Oriental Building Asbociation, 
who handled the aforesaid transactions at the direction of Toseplh Paul Burg, 
testified that after the deposit of $11,000.00 was made in the pingle account 
No. 19,365 in the name of Jenny M. O'Loughlin, neither Joseph Paul Burg nor 
anyone else other than Jenny M. O'Loughlin had any control over the money in 
said account (JA 63). Subsequently the $11,000.00 check made out to Jenny 
M. O'Loughlin was returned unendorsed by Burg to the Oriental Building Asso- 
ciation, whereupon Joseph Paul Burg directed the association to open a new 
account in the names of Jenny M. O'Loughlin and Joseph Paul Burg. This was 
done on July 12, 1954, and the $11,000.00 check of Jenny M.O' Loughlin was 
deposited in the new joint account along with the $9,022.22 which had pre- 
viously been placed in a single account in the name of Joseph Paul Burg 
(JA 62, 63). | 

At the time of Jenny M. O'Loughlin's death on April 29, 1956, there 
was $20,600.00 on deposit in the names of Jenny M. O'Loughlin and Joseph Paul 
Burg in said Oriental account No. 19,381, and at the time of Joseph Paul 
Burg's death in December, 1957, there remained $13,400.00 on deposit in said 
account (JA 61, 62). Said account was closed on August 11, 1958, at which time 
the entire balance of $13,900.37 was paid over to the defendant Morgan as ad- 
ministratrix of Joseph Paul Burg's estate (JA 62), who retained the entire 
amount thereof and distributed the same to herself and her brother as next of 
kin of Joseph Paul Burg. No part of said money was ever turned over or accoun— 


ted for to the estate of Jenny M. O'Loughlin. 


When the said Oriental account No. 19,381 was opened on July 12, 
| 


1954, as aforesaid, Joseph Paul Burg and Jenny M. O'Loughlin were required by 
| 

the Oriental Building Association to sign its regularly furnished printed 

signature card form, presumably for the protection of the association, which 


card read in pertinent part as follows (Plaintiffs' Exhibit 16): 


*... We further agree with each other and with said Oriental 
Building Association, that all shares, moneys and credits now 
standing in our joint names or which may hereafter stand in 
our joint names, on the books of said association, are and shall 
be the joint and several property of us, and the survivor of us, 
so that the same may be withdrawn from said association, subject 
to the provisions of its Constitution . . . by the joint or 
several order of us, or either of us, or the survivor of us, and 
upon the withdrawal of said shares, moneys and credits any pay- 
ments thereof to us, or either of us, or to the survivor of us, 
the said association shall be released and discharged from all 
further liability for same to us or to either of us" (underscoring 
supplied). 


Except for the $11,000.00 which was on July 8, 1954, at the direc- 
tion of Joseph Paul Burg and as a result of documents signed by him, deposited 
in separate account No. 19,365 in the name of Jenny M. O'Loughlin alone, whereby 
Burg admitted the same to be the separate property of Jenny M. O'Loughlin and 
is estopped to deny Jenny's ownership thereof, there is no other evidence 
to show how much of the money deposited in the several Oriental accounts 
referred to was the property of either Jenny M. O'Loughlin or Joseph Paul Burg. 
The defendants below, appellees here, have repeatedly admitted both in their 
pleadings and in the pretrial order herein that Jenny M. O'Loughlin contributed 
substantial amounts of her separate funds to the creation of said Oriental 


account No. 19,381,and that the $11,000.00 on deposit in her separate account 


No. 19,365 was the property of Jenny M. O'Loughlin and that the same was later 


deposited by her in account No. 19,381 (Answer of Defendants, P. 2,33; Pre- 
Trial Statement of Defendants, P. 1,2; Pre-Trial Order, 3/16/60; Amendment to 
Answer of Defendants, P. 33; Answer of Defendants to Second Amendment to Com- 
plaint, P. 3; Defendants' Supplemental Pre-Trial Statement, P.2, JA 7,8,10, 
11,12,15,21). 

No transfer of any part of Jenny M. O'Loughlin's interest in said 
account Ho. 19,381 to Joseph Paul Burg was shown by the evidence nor was any 
consideration therefor shown. The defendants below, appellees here, expressly 
disclaimed any reliance on an intention to make a gift or a gift in praesenti 
of any part of her interest in said account by Jenny M. O'Loughlin to Joseph 


Paul Burg (JA 102,108). 
Iv 


2 1036 AND 1040 STREET, N WASHINGTON, D 
THE EVIDENCE SHOWS: : 


On December 5, 1940, record title to premises 1040 Otis Street, N.E., 
Washington, D. C. (Lot 825 in Square 3883) was conveyed to Jenny M. O'Loughlin 
and Joseph Paul Burg, the deed describing them as joint tecants. On December 
26, 1941, record title to 1036 Otis Street, N. E., Washington, D. C. (Lot 16 
in Square 3883) was conveyed to Jenny M. O'Loughlin and Teach Paul Burg, 
the deed also describing them as joint tenants (JA 79,80), and on July 22, 
1957, after the death of Jenny M. O'Loughlin, Joseph Paul Burg conveyed 
record title to the aforesaid two parcels of real estate to the Esso Standard 
Oil Company and received therefor the sum of $27,500.00 (Pre-Trial Order, 
3/16/60, p.4), and appropriated all of said sale price to bisloun use. 

The evidence shows that on October 18, 1943, Jenny M. O'Loughlin 
withdrew $2,000.00 of her own funds from the Equitable Co-operative Building 
Association and paid said sum to George I. Borger, Trustee, as part payment 
of a trust assumed by the two decedents when they took record title to the 
premises 1040 Otis Street, N. E., Washington, D. C. (JA 74,75,79,80); that 
included in the cash down payment made on 1036 Otis Street, N/ E., Washington, 
D. C., at the time of its purchase by the two decedents, the settlensat sheet 
reveals there was a check for $63.61, the amount of Jenny M. O'Loughlin's 
monthly pension check at that time (Plaintiffs! Exhibit 24); and the balance 
of the purchase price of said premises 1036 Otis Street, N. Ei, consisted of 
a $3,500.00 loan to the said decedents by the Oriental Building Association; 
that a substantial down payment, in the amount of $6,243.24, was made to 
Columbia Title Insurance Company (JA 56) towards the total sesuiss price of 
approximately $9,000.00 for premises 1040 Otis Street in December 1940, which 


sum was taken from a joint account of the two decedents in the Hamilton 


National Bank, but there is no evidence to show how much of said payment was 
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in fact contributed by each of the two decedents. 

Record title to each of the aforesaid two parcels of real estate was 
acquired by the two decedents as joint tenants long after a fiduciary rela- 
tionship between the two had come into existence, as is hereinafter set forth, 
as a result of which, and due to the high degree of trust and confidence re- 
posed in the decedent Burg by the decedent O'Loughlin and the superior posi- 
tion which the decedent Burg occupied with relation to the decedent O'Loughlin, 
the arrangement between them whereby they took record title to said real 
estate as joint tenants was presumptively invalid and the burden is on those 
claiming under the decedent Burg to establish its complete fairness, adequacy 
and equity, failing which the two decedents should be held to have taken 
title to said real property as tenants in common. 


Vv 


AS TO THE EXISTENCE OF A FIDUCIARY RELATIONSHIP BETWEEN. JENNY M. O'LOUGHLIN 
AND JOSEPH PAUL BURG, THE EVIDENCE SHOWS: 


Jenny M. O'Loughlin went to live with the parents of Joseph Paul 
Barg at an early age and continued to live with them until they died. There- 
after she and Joseph Paul Burg continued to reside together until Jenny's death 
on April 29, 1956, first in the Burg home and later in an upstairs apartment 
in the Brookland section of Washington, D. C. Joseph Paul Burg was about 
21 years older than Jenny M. O'Loughlin and their relationship has been des- 
eribed as, and acknowledged by the defendants to have been like that of brother 
and sister (JA 25,33). Jenny M. O'Loughlin commenced her government employment 
in 1917 and continued in it until she was forced to retire for disability in 
1937. 

When Jenny applied for retirement on August 4, 1937, her application 
was witnessed by Joseph Paul Burg; she stated in her application for retire- 
ment that she was totally disabled for useful and efficient service; that her 


disabilities commenced in approximately September, 1936; that she was nervous 


and incapacitated for work, and that her disabilities were eaused by a nervous 
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breakdown (Plaintiffs' Exhibit 18A; JA 109-112). 

The report of Jenny M. O'Loughlin's medical sieetna ies for retire- 
ment by Dr. Eli H. Orr, neuropsychiatrist, made on September i, 1937, shows 
that she had been unable to work since February 7 cf that year; that her i11- 
ness was diagnosed as Psychoneurosis, mixed type (anxiety ad psychastenia 
severe) (Plaintiffs! Exhibit 18B); that the medical evidence indicated mental 
derangement; that her family physician, Dr. Frischkorn, who had treated her 
for a number of years, stated that she had an obsession of having cancer and 
although he had had her examined by several physicians with the idea of dis- 
pelling her obsession, he had been unable to do so; that she lived with her 
foster brother and a colored manservant; that Dr. Orr's mental examination 
revealed that she had "a profound obsession that she has cancer, and no amount 
of examination or persuasion can convince her otherwise" and thet she admitted 
in a reluctant manner that she was "anxious and apprehensive about her obsession 
of cancer". Dr. Orr concluded "from the foregoing history and clinical examina- 
tion it is apparent that we are dealing witha psychoneurotie condition mani- 
fested by an anxiety and phobia centering around the obsession that she has 
cancer. No amount of persuasion or scientific medical examination can convince 
her otherwise" and concluded that Jenny M. O'Loughlin was totally disabled for 
useful and efficient work because of the following diagnoses: "Psychoneurosis, 
mixed type (anxiety and psychastenia severe)" (JA 111; Plaintiffs! Exhibit 18C). 

The certificate of Dr. Robert W. Frischkorn, Jenny a. O'Loughlin 's 
family physician,made in 1937 at the time of ‘her application for retirement, 
stated that she was suffering from "a derangement of the nervous system which 
precludes the possibility of her return to her accustomed duties® and that she 
was “brooding over matters which have no foundation in fact". | 

Following her retirement for total disability as aforesaid, which was 


made effective back to March 31, 1937, Jenny M. O'Loughlin began to turn over 


control of her property to Joseph Paul Burg, although there is no evidence of 


her having done so prior to her disability and retirement. | 
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In 1937, Jenny conveyed record title to Lot 8, Block 4, Acredale, 
Marylend, which had been owned by her in her own name alone prior thereto, 
to Joseph Paul Burg; on August 7, 1939, she added Joseph Paul Burg's name to 
her savings account in the Equitable Co-operative Building Association, which 
account had been opened by her in her name alone in August 1929 and maintained 
by her as her separate account until August 7, 1939; on September 5, 1939, she 
opened a savings account in the Hamilton National Bank in the name of Joseph 
Paul Burg and herself; on September 21, 1942, she closed out her separate 
savings account in the National Savings & Trust Company which she had main- 
tained as a separate account since 1919 (JA 82); and on April 3, 1939, she 
opened a savings account in the National Savings & Trust Company in the names 
of herself and the decedent Burg, although here again there is no specific 
evidence in this case that both of said decedents actually put any of their 
own funds into said account. 

When the real estate known as 1036 ani 1040 Otis Street was pur- 
chased in 1941 and 1940, respectively, record title was taken in the names of 
the two decedents, the deed describing them as "joint tenants", although there 
is no specific evidence that the decedent Burg put any of his own funds into 
the purchase price of either of said parcels of real estate; and when the 
decedent Burg's brother needed money in 1941, Jenny M. O'Loughlin's money was 
used, in part at least to make him a non-interest bearing loan of $5502.70. 


The testimony of the two people who apparently knew more about the 


business affairs of the two decedents than anyone else revealed that gall of 


their business transactions were handled exclusively by Joseph Paul Burg, who 
referred to Jenny M. O'Loughlin to these two officials as his "niece". 

The witness William H, Martin, Jr. testified that he was Assistant 
Vice President of the National Bank of Washington, Brookland office, which 
bank was formerly the-Hamilton National Bank; that he had known Joseph Paul 


Burg since 1928 (JA 54) and had known Jenny M. O'Loughlin for many years; that 
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during the years that he had known them, they frequently came into his bank 


together; that without exception it was always Joseph Paul Burg who came to 
the witness' desk to transact their business, Jenny M. O'Loughlin always 
remaining outside in the lobby (JA 54); that Joseph Paul Burg always referred 
to Jenny as his "niece", and the two of them were together nost. of the time; 
the witness Martin further testified that on September 25, 1957, after the death 
of Jenny M. O'Loughlin, Joseph Paul Burg came to see him at the bank and with- 
drew $25,000.00 from savings account No. 4431 (the account fomerly earried in 
the joint names of the two decedents until the death of Jenny); the witness 
further testified that at the directior of Joseph Paul Burg, he, the witness, 
printed the following notation on the back of the withdrawal slip for the 
$25,000.00: "For cashier's check to Little Sisters of the Poor ai Home for 
the Aged as final contribution directed by Mary Jane O'Loughlin". (JA 55,56) 
The witness Ralph Xander testified that he is the Secretary of the 
Oriental Building Association; that he had been connected with that institution 
for 30 years and had known Joseph Paul Burg and Jenny M. O'Loughlin since 1941; 
that he saw them once a month from 1941 to 1949, and thereafter until Jenny's 
death in 1956, on the average of 3 to 6 times a year; that the Witness settled 
a real estate loan for the two decedents on January 2, 1942; that when Joseph 
Paul Burg came in to the Building Association on the loan account each month 
thereafter Jenny M. O'Loughlin was usually with him; that on the occasions when 
they came into the association's offices, most of the time Jenny would sit out 
in the lobby and Burg would come in and sit down at the witness! desk some dis- 
tance away from the lobby (JA 58); that other than signing the siete that she 
was required to sign at the time the loan was made in 1942, and sigeing the 
signature card and account card that she was required to sign when the savings 
accounts were opened, Jenny never transacted any business or entered into any 
business transactions, the witness saying that he could not recall a single 


instance when Jenny came back to his desk where the business transactions 
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were conducted, except for the required signing of the loan papers and the 
account cards, all business being conducted entirely by Burg (JA 58); the 
witness further testifying that from his observations of the two of them 
Jenny had the utmost confidence in Joseph Paul Burg; that Burg transacted 
all the business and Jenny never entered into it; and that from the witness! 
acquaintance with the two of them, the witness seriously thought that the trust 
and confidence which Jenny reposed in Burg was accepted by Burg (JA 63,64), and 
that Burg "definitely made all the transactions" (JA 64) involving the two of 
them and that Burg referred to Jenny as his "niece". 

The plaintiff Eileen D. Gobin, niece of Jenny M. O'Loughlin, testified 
that she knew her aunt and Joseph Paul Burg since she was a child; that during 
the years when she was growing up she and her sister, Mary J. Donoughe, the 
administratrix of Jenny's estate and the other plaintiff herein, were very close 
to their aunt Jenny and to Joseph Paul Burg, and that they always referred to 
the latter as "Uncle Joseph"; that the witness corresponded regularly with both 
of the said decedents during their lifetimeson the average of once a month up 
until the time of Jenny's death (JA 34); that when Joseph Burg wrote to the 
witness he would sign the letters "Uncle Joseph"; that the last letter received 
by the witness from Burg was dated November 26, 1957, only a few days before his 
death; that Jenny and Joseph Burg on special occasions would enclose small 
amounts of money with their letters for the witness' children (JA 36); that 
Jemny sent the witness a photograph of herself, Joseph Burg and another person, 
. taken in June 1940 (Plaintiffs' Exhibit No. 5) as well as other photographs 
from time to time; that Burg and Jenny were living in a second floor apartment 
owned by a Miss O'Leary when Jenny died, and Burg did not notify the witness, 
and the witness did not learn of her Aunt Jemy's death until two weeks after 
the funeral; that Burg always handled the money between Jenny and himself 
(JA 40); that when the two decedents were walking along, Burg would always 


lead the way (JA 41); that the witness had never seen or heard of the defendant 


Morgan until the time of Joseph Burg's funeral, at which time the defendant 
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Morgan told the witness that she, the defendant Morgan, last saw Joseph Burg 
"about 30 years ago". (JA 43); and that neither Joseph Burg nor Jenny M. 
O'Loughlin ever told the witness or her sister any of their business affairs 
(JA 43). | 

The witness Kathleen Noel testified that she first pee Jenny M. 
O'Loughlin on the day after Jenny came to live in Brookland, D. C., and that 
she knew Jenny down through the years (JA 45); that she also knew Joseph Paul 
Burg, except for the time he was in Europe in the government snrvice) that after 
the death of Joseph Paul Burg's parents and while he and Jenny were living in 
an apartment in the home of Miss O'Leary, the witness saw the ae decedents 
practically every day in the summer (JA 45); that during the time the witness 
knew her, Jenny was nervous and wanted to walk and that the witness and lots 
of other people took her walking (JA 46); that Joseph Paul Burg took care of 
the two houses owned by the two decedents, collected the rents, and looked after 
the repairs and "everything like that"; that Jenny had an operation on her eye 
about 3 or 4 years before she died; and that the witness never 'saw Jenny trans- 
act any business affairs (JA 46,47). | 


The witness William H. Galbraith testified that he knew Joseph Paul 


Burg since about 1908 and Jenny M. O'Loughlin since she was about 20-25 years 


old; that the two decedents lived about four blocks fron the witness and he 


saw them frequently, as much as three times a week over a period of 20 years; 
that when the witness observed Jenny M. O'Loughlin and Joseph Paul Burg walk- 
ing on the public thoroughfare, Burg was always about three paces ahead of 
Jenny (JA 50); that Burg was employed in the State Department and for some 
years was in the consular service in Germany; that the witness rarely saw 
Jenny over the years when she was not accompanied by Joseph Paul Burg; when 
the witness was asked from his observation of Miss O'Loughlin and Mr. Burg, 
which of the two would he say was the dominant party, he replied ®without 


hesitancy, I would say Mr. Burg". (Ja 51). 


The witness Josephine B. Traynor testified that she had known Joseph 
Paul Burg and Jenny M. O'Loughlin for more than 30 years and that her parents 
and the parents of Burg were good friends; that beginning in 1927 Jenny and 
Burg visited in the witness's home a great deal (JA 67); that the witness 
could not recall any occasions that she had seen Jenny when she was not accompan- 
ied by Joseph Burg, and that she saw them on the average of once a week from 
1927 until Jenny’s death; that in about 1953 Jenny told the witness that she, 
Jenny, was suffering from cancer (JA 67,68); that one of Jenny's eyes was re- 
moved around 1954 because of cancer; that when asked to state whether or not 
either of the two decedents reposed any trust and confidence in the other, the 
witness replied "Well, I would say that Miss O'Loughlin reposed great confidence 
in Mr. Burg". (JA 68,69); that Joseph Burg referred to Jenny as "my sister"; 
and that Burg seemed to take the lead in the things that they did (JA 69). 

The records of the General Accounting Office produced by the plain- 
tiff revealed that 44 of the last 48 retirement pension checks of Jenny M. 
O'Loughlin were turned over by her to Joseph Paul Burg and cashed by him 
(Plaintiffs! Exhibit 17), earlier checks having been destroyed by the General 
Accounting Office pursuant to statute (JA 70), but from which it may reasonably 


be inferred that the sam pattern shown by the 48 checks which were available 


would have obtained as to the earlier checks had they been available as evi- 


dence in this case. 

There was no evidence adduced in this case to show that Joseph Paul 
Burg ever maintained any bank or building association account in his own 
separate name, or that he ever put any specific funds of his own into any of 
the accounts or properties involved in this case, or that he ever turned any 
specific money or property of his own over to the control of Jenny M. O'Loughlin, 
although the record is replete with evidence of Jenny turning control of her 
money and property over to Joseph Burg. 

The Trial Court, inferentially at least, found that a fiduciary 


relationship existed between Joseph Paul Burg and Jenny M. O'Loughlin, the 
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Court saying in part, at the time it announced its ruling in this case: 
"The Court does not believe that there is anything in the evidices before 
the Court to indicate that there was gay tgoronar domination of this de- 
ceased by Joseph Paul Burg. The Court does not believe that there is any 
showing that any fiduciary status was abused by Joseph Paul Burg" (underscoring 
supplied) (JA 105). The appellants contend that they are not required to 
show any “improper domination™ of the decedent O'Loughlin by Joseph Paul Burg 
or to show that any fiduciary status "was abused" by Joseph Paul Burg, but 
appellants contend, on the contrary, that the existence of a fiduciary status 
places the burden on Joseph Paul Burg's successors in interest to show the 
complete fairness, equity and adequacy of all the teanancticos! between the 
two decedents wherein the decedent Burg obtained any advantage therefrom. 
Had the Trial Court not found inferentially that a fiduciary relationship 
existed between the two decedents it would have said so and there would have 
been no occasion for the Trial Court to comment on the question of whether 


"any fiduciary status was abused" by Joseph Paul Burg. 


Dolores Otero de Burg, widow of John Burg and sistasimcae of 
Joseph Paul Burg, died in New Mexico before Jenny M. O'Loughlin and by her 
will, which was duly admitted to probate, she left $5,502.70 under paragraph 
21 thereof to Joseph Paul Burg and Jane (Jemy) O'Loughlin, apparently in 
recognition of the fact that Jenny and Burg had made a non-interest bearing 
loan in that amount to her and her husband in 1941. No note oF other document 


was ever given as evidence of the debt. (JA 21,23,94). Paragraph 21 of the 


will of Dolores Otero de Burg read as follows (Plaintiffs' Exhibit 26): 
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"21. The premises at 823 Copper Avenue, N. W., Albuquerque, 
New Mexico, which premises constitute my present living quar- 
ters, are presently subject to an equitable mortgage given to 
secure a loan in the sum of Five Thousand Five Hundred Two and 
70/100 ($5,502.70), bearing no interest, payable to Joseph Paul 
Burg and Jane O'Loughlin, both residing at Brooklyn Station, 
Washington, D. C., such transaction being represented by 
pertinent documents of record, ani it is my direction that said 
loan be paid in full as soon as may be conveniently possible by 
my executors from proceeds derived from the sale of said premises 
as per provisions of paragraph numbered 22 hereinafter designated, 
in exchange for an’ acquittance of said indebtedness by a quitclaim 
deed of said interest to the premises ... ." (underscoring supplied). 


On September 20, 1957, the executors of the estate of Dolores Otero 
de Burg paid the said sum of $5,502.70 entirely to Joseph Burg and the said 
sum was appropriated by him to his own use and no part of the same has ever 
been paid or accounted for to the estate of Jenny O'Loughlin. (JA 93,94) 

In addition, the further sum of $7,751.92 was left to Joseph Paul 
Burg and Jenny O'Loughlin, "jointly", under paragraph 22(c) of the aforesaid 
will, which paragraph reads as follows (Plaintiffs' Exhibit 26): 


"22. I direct that my said real property located at 823 Copper 
Avenue, N. W., Albuquerque, New Mexico . . be converted into cash 
by a sale at the highest possible prices consistent with good 
estate management, and the proceeds thereof, after payment of all: 
expenses of probate and administration of this my last will and 
testament, expenses of sale, and payment of that certain obligation 
designated hereinabove at paragraph numbered 21, be distributed by 
my executors . . . to the following named persons and organizations 
in the following designated shares: 

Fa.ccce 

®c. To Joseph Paul Burg and Jane O'Loughlin, jointly, I give, 
devise and bequeath g one-quarter interest in and to said proceeds..." 


Seid sum of $7,751.92 was paid to appellee Morgan, as administratrix of Burg's 


estate, in two installments, the first in December 1957 and the final payment 


in August, 1958 (JA 93) and the said appellee Morgan appropriated the entire 


sum to her own use and has never paid or accounted for any part of said sum 
to the estate of Jenny O'Loughlin. 

In accouncing his ruling in this case, the Trial Judge frankly stated 
that he did not kmow why the entire sum of $7,751.92 was paid to the defendant 
Morgan (JA 105), apparently recognizing the obvious irregularity of such 
payments, but the Trial Judge stated in effect that he considered himself 
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bound by such irregularity by the doctrine of res jnudicate. (JA 105). 
However, no plea of res judicata was ever interposed by the defendants in this 
case as is required by the Federal Rules of Civil Procedure it such a defense 
is to be relied upon, and no mention of res judicata as a defense to the 
plaintiffs' suit was made in the pre-trial order or subsequent proceedings in 
the case until the Trial Judge apparently raised it for the defendants at 
the time he announced his ruling in the case; and no proof of res inudicata 
was adduced in the Trial Court, ihe eeidenck tn relation “there toseeine no 
further than to show that a "show cause" order was issued by the New Mexico 
Gourt (Plaintiffs' Exhibit 27). There is nothing in the record to_show what 
action if any was taken by the New Mexico court sfter the show cause order 
was issued and nothing to show that these plaintiffs were parties to or in 


any way bound by the New Mexico proceedings in any event. 
The Trial Judge made no specific mention of the transfer to Joseph 


Burg on September 20, 1957, of the $5,502.70 left by paragraph 21 of said will 
to Burg and Jenny O'Loughlin, or of the fact that all of this sun was appro- 
priated by the said Burg entirely to his own use and that no part thereof was 
ever paid or accounted for to the estate of Jenny M. O'Loughlin, although the 
pleadings and other proceedings herein, and the evidence adduced at the trial, 
clearly asserted plaintiffs! right to recover Jenny O'Loughlin's one-half 

of said sum (Second Amendment to Complaint, p.3; Interrogatorias 1,3, and 9 


propounded to defendant Morgan, and the answers thereto; Amended Second 


Pre-Trial Statement of Plaintiffs, p.2; pre-trial order, September 6, 1960, 


filed September 26, 1960). 


VII ! 


JUDICIAL ADMISSIONS OF THE DEFENDANTS BELOW, APPELLEES HERE, WHICH ARE OF 
RECORD HEREIN: i 


| 
The defendants below, who are the appellees here, have made the 
following judicial admissions herein, inter alia: : 
1. That the defendant Nettie F. Morgan, by filing a special under 
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taking as administratrix of the estate of Joseph Paul Burg has made herself 
personally liable for the payment of all the debts and just claims against 
the said Joseph Paul Burg and all damages which may be recovered against her 
as administratrix, and has made herself personally answerable for the full 
amount of all debts, claims and damages that may be recovered against her 
as administratrix as fully as if sued in her own right, as provided in 
Title 20, Sections 203 and 303 of the District of Columb ode of 1 
(Complaint filed herein, paragraph 4, and Answer of Defendants filed herein, 
paragraph 4 of Fourth Defense, on page 2 thereof). 

2. That Jenny M. O'Loughlin contributed substantial amounts of her 
separate funds to the creation of the Oriental Building Association account 
(JA 8,9,11,15; Answer of Defendants, page 3, lines 28,29; page 4,lines 5-8; 
Pre-Trial Statement of Defendants, page 2, lines 22-27; page 3, lines 13-16; 
Pre-Trial Order, March 16, 1960, page 3, lines 13-16; Amendment to Answer of 
Defendants, page 3, lines 6,7; Answer of Defendants to Second Amendment to 
Complaint, page 3, lines 3-6; Defendants' Supplemental Pre-Trial Statement, 
page 2, lines 17-20). 

3. That $11,000.00 of the money used to open the Oriental Account 
No. 19,381 was derived from a separate account in the name of and belonging 


to Jenny M. O'Loughlin (JA 8,10,11; Answer of Defendants, page 2, lines 24,253 


page 3, lines 12,13; lines 17-22; Pre-Trial Statement of Defendants, page 1, 


line 10; page 2, lines 7, 17, 18). 

4. That the defendants' defense to the instant suit by Jenny M. 
O'Loughlin's administratrix and the other appellant, for Jenny's money and 
property, is based on the theory that Joseph Paul Burg acquired ownership of 
all of Jenny's money and property at the time of Jenny's death by right of 
survivorship (JA 9, 11, 12; Pre-Trial Statement of Defendants, page 1, lines 
3=53 page 2, lines 27-29; page 3, line 1, lines 22-26; Pre-Trial Order, 

March 16, 1960, page 3, lines 4,53; Defendants Supplemental Pre-Trial Statement, 
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page 1, lines 15-18; page 3, lines 3-5). 

5. That the real estate known as 1036 and 1040 Otis Street, N. E., 
Washington, D. C., was sold by Joseph Paul Burg on July 22, 1957 for the sum 
of $27,500.00 (Pre-Trial Order, March 16, 1960, page 4, lines 22-14). 

6. That Jenny M. O'Loughlin conveyed Lot 8, Block 4, Acredale, 
Maryland to Joseph Paul Burg in the year 1937. (Answer of Defendants to Second 
Amendment to Complaint, page 1, JA 20). | 

7. That the sum of $5,502.70 was paid under paragraph 21 of the 
Will of Dolores Otero de Burg to Joseph Paul Burg on September 20, 1957, and 
that Burg appropriated all of the said sum to his own use. (aa 845935945995) 

8. That the sum of $7,751.92, being the one-fourth interest given 
by paragraph 22(c) of the will of Dolores Otero de Burg to Joseph Paul Burg 


and Jenny M. O'Loughlin "jointly" was paid entirely to the appellee Nettie F. 
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Morgan on December 1957 and July 1959 and appropriated by her to her own use. 


(JA 84,85,93,94,95). 
9. That no promissory note was given by the borrower in return for 
the non-interest bearing loan of $5,502.70 made to John Burg in 1941 by Jenny 


O'Loughlin and Joseph Burg (JA 94). 


10. The defendant Morgan testified, deen: called by plaintiffs-as an 
adverse witness, that she had no knowledge of Burg paying any consideration for 
the transfer of Lot 8, Block 4, Acredale, Maryland, to him by — M. O'Loughlin 
in 1937; that she did not kmow whether Burg ever put any of his own money in 
the Equitable account; that she did not lnow anything about the source of any 
of the money used to purchase the real estate acquired in the nanes of Jenny 
O'Loughlin and Burg; that she did not know whether or not Burg) ever put any of 
his own money in the Hamilton National Bank account (later known as National 
Bank of Washington); that she did not know of any business <ranbunttons between 
Jenny O'Loughlin and Burg that might have been handled by Jenny O'Loughlin rather 
than by Burg; that $13,400.00 was turned over to her by the Oriental Building 


22 


Association after she qualified as administratrix of the estate of Joseph 


Paul Burg (JA 97); (Plaintiffs' Exhibit 9B shows that the National Bank of 
Washington, formerly Hamilton National Bank, turned over $5,185.34 to the said 
defendant Nettie F. Morgan on August 6, 1958); (JA 98); that the net monies 
received by the defendant Morgan as administratrix were turned over to herself 
and her brother; that the defendant Morgan placed $8,000.00 of her share of 
said money on deposit in the Chase National Bank in New York, where it was 
still on deposit at the time of trial (Tr 209); and that defendant's brother 
put the half of said monies which he received in his personal bank accounts. 
(JA 98). 

11. That at all times pertinent hereto there was in full force am 
effect Section 70-1-14 of the New Mexico Statutes Annotated which provides as 
follows (JA99,100): 

"All interest in any real estate, either granted or bequeathed, 
to two or more persons other than executors or trustees shall be 
held in common unless it be clearly expressed in said grant or 
bequeath that it shall be held by both parties." 

12. Further judicial admissions by the defendants herein, appellees 
here, in the form of statements made by appellees! counsel in the Trial Court 
on opening statement, final argument, and argument on motion for a new trial, 
have been set forth in this brief under paragraph 1 (b) and 1 (e) of ARGUMENT, 
and under Section HM, paragraph (a) of STATEMENT OF THE CASE. 

VIII 
OTHER EVIDENCE. 

(a)The defendants were allowed by the Trial Court to offer portions of 
their evidence during the presentation of the plaintiffs' case. After the plain- 
tiffs' case was in, defendants made a motion for judgment on the merits in their 
Pavor without presenting any further evidence in their ‘own behalf, which motion 
was granted by the Trial Court, the Judge stating that he did not consider any 
of the defendants’ evidence in ruling on the motion. The defendants had 


pleaded, (Amendment to Answer of Defendants) inter alia, that an oral agreement 
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had been entered into between Jenny M. O'Loughlin and Joseph Paul Burg 


sometime in 1939 whereby the parties for a consideration allegedly agreed 
to create joint tenancies of all of their property including their real 
estate and their bank and building and loan accounts. The consideration 
alleged by the defendants in their pleadings for the alleged gral agreement 
between Jenny M. O'Loughlin and Joseph Paul Burg was as follows: (a) The sum 
of $8,500.00 allegedly received by Burg when the government condemned his 
parents' home in Brookland, D. C.; (b) the sum of $6,243.24 allegedly paid 
by Burg from his own funds on December 6, 1940, toward the purchase price of 
the real estate 1040 Otis Street, N. E., Washington, D. C.; (¢) the sum of 
$1,500.00 allegedly paid by Burg from his own funds in 1941 towards the pur- 
chase price of the real estate 1036 Otis Street, N. E., Washington, D. C.3 
(d) the sum of $20,118.89 allegedly received by Burg from the ‘sale in 1951 
of 25 lots in Prince Georges County, Maryland, allegedly Babel by Burg; 

(e) "substantial sums" of money allegedly contributed by Burg to the Hamilton 
National Bank account No. 4431. (Amendment to Answer of Defendants, P.1,2, 
paragraphs 1(a),(b), (c), (d) and (e)); (f) Salary earned by Joseph Paul 
Burg and his pension following retirement and other moneys allegedly earned 
by him (Defendants! Supplemental Pre-Trial Statement, P. 2, Lines 3-7). In 
addition to the foregoing, the defendants pleaded, by way of defense to this 
suit, that Jenny M. O'Loughlin allegedly changed her separate Equitable savings 
account to a joint account with Burg "in consideration of the agreenent and 
understanding of the said Jenny M. O'Loughlin and Joseph Paul Burg to hold 
all of their property interests jointly, and in further doneideration of the 
monies contributed by Joseph Paul Burg in the creating of their jointly held 
properties". (JA 15). No evidence whatsoever was adduced in this case in 


support of any of the foregoing allegations of the de fondacks| 


24 


Defendants further stated in the Trial Court of defense 


to this action, that they did not rely on the contracts between the depositors 
nd the b and building associations as contained in the re rinted 


forms supplied the deposito to establish the common law joint tenan 


they allege existed in the several accounts involved herein. Defendants 
expressly stated in the Trial Court that they based their defense to this 


action on a "basic agreement between Jenny M. O'Loughlin and Joseph Paul Burg 
wi et their pro ies jointly and maintain them o; t 


basis. And this other type of contract . .. that is referred to in those 

be + tween the depositors and the savings association: 
that js a contract within; but that is not the basic contract upon which we 
rely.*(JA 103). (underscoring supplied) 

Further reiterating the theory upon which they based their defense 
to this action, defendants' counsel said: "I think it re basic law... 
that two parties have a right by agreement and for a consideration to enter 
into a contract to create joint accounts if they wish. We submit that they 


have done that. The contract that ultimately was entered into:in each case 


another dence of the intention of these people 
to create a joint account. But that is not the contract upon which we rely; 
the bas erstanding agreement of th es_themselv id 
for a consideration. I think it is quite clear that both contributed sub- 
stantial sums of money to the creation of these joint tenancies." (JA 103) 
(underscoring supplied). 

Hot a scintilla of evidence was adduced by the defendants to es- 
tablish this so-called "basic agreement" upon which the defendants based their 
entire defense to this action, and no evidence of payment by Burg of any of 
the various sums of money alleged by defendants to have been paid by him was 
offered in the Trial Court. In fact, there is absolutely no evidence whatsoever 
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in this case that Joseph Paul Burg ever contributed eny money whatsoever to 


any of the so-called joint accounts or towards the purchase pr ice of any of 
the real estate. In short, the only contracts before the Trial Court were 
those between the depositors on the one hand and the depositories on the other 
hand, on the regularly furnished printed forms supplied by the depository and 
required by the depository to be signed by all persons whose nanes appear on 
the account presumably for the protection of the depository, and which printed 
forms the defendants expressly declared were not the "basic agreement" relied 
on by the defendants to support their claim of alleged joint tenancies in the 
several accounts. : 
Notwithstanding that the defendants had affirmatively pleaded by 
way of defense to this action, the alleged existence of technical joint 
tenancies in the several accounts and properties, the Trial court did not 
require the defendants to put on any evidence to support their allegations 
and awarded defendants judgment at the close of the plaintiffs’ case saying 
“there is nothing in the record to show any intention on the part of either 
Jenny M. O'Loughlin or Joseph Paul Burg not to create a joint) tenancy in their 
v f personal and 1 o" (JA 104) (underscoring supplied) 
The Trial Court did not require the defendants to prove the existence of the 
joint tenancies the defendants affirmatively pleaded as a defense to this action 
even though the defendants asserted the name as their sole grounds for claiming 
that Joseph Paul Burg acquired all of the money and property of Jenny M. 
O'Loughlin by survivorship at the death of Jenny, the Court saying the parties 
had for many years “acted jointly in the handling of their property" and that 
there was nothing before the Court "to indicate that either decedent did not 
know and understand the nature of the joint estates into which they placed their 
joint funds or property". (JA 104) : 
Thereafter plaintiffs filed objections to proposed findings of fact, 
conclusions of law and judgment, ani a motion for judgment for plaintiffs or 
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in the alternative for a new trial. The latter motions were argued at great 
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length before the Trial Judge on November 23, 1960, at the conclusion of 
which argument the Trial Judge stated he would re-read Murray v. Gadsden and 
other cases cited by plaintiffs before passing on the motion. After deliberst— 
on the plaintiffs! mot: for nearly four months, the Trial Judge 


h 15, 1 by_ memorandum opinion, d d_th intiffs' motion fo 


iudgnent or in the alternative for a new trial and overruled plaintiffs! 


objections to proposed findings of fact, conclusions of law and judgment, 


following which this appeal was taken by plaintiffs, appellants here. (JA 32). 


‘ATUTE OL 
-1i- New Mexico tes Z 
"All interest in any real estate, either granted or bequeathed, 
to two or more persons other than executors or trustees shall . 


be held in common unless it be clearly expressed in said grant 
or bequeath that it shall be held by both parties." 


RULE INVOLVED 
Rule 8 (c), Federal Rules of Civil Procedure, provides in pertinent 
part as follows: 
" (c) affirmative Defenses. In pleading to a preceding pleading, 
a party shall set forth affirmatively . .. res judicata... 


and any other matter constituting an avoidance or affirmative 
defense... * 


STATEMENT OF POINTS 

1. The Trial Court erred in not following Murray v. Gadsden, 91 U. S. 
App. D. C. 38, 197 F. 24 19%, 33 A.L.R.2d 554), and other decisions of this . 
Court, and in not holding that all of the money on deposit in the Equitable 
account, which was shown to have originally been the sole property of Jenny 
M. OtLoughlin, remained her property upon her death and passed into and became 
@ part of her estate. 

2. The Trial Court erred in not awarding the appellant administra- 
trix of the estate of Jenny M. O'Loughlin one-half of the sum of $6,072.08, 
or the sum of $3,038.04 shown by the evidence to have been on deposit in the 
Hational Bank of Washington (formerly Hamilton National Bank) in the names 
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of Jenny M. O'Loughlin and Joseph Paul Burg at the date of death of Jenny M. 
| 


O'Loughlin. 

3. The Trial Court erred in not awarding the appellant administra- 
trix the sum of $11,000.00 shown by the evidence to have been the property of 
Jenny M. O'Loughlin and to have been deposited in the Oriental Building Asso- 
ciation account which was carried in the names of the two decedents; or in 
the alternative the Trial Court erred in not awarding the appellant adminis— 
tratrix one-half of the sum of $20,600.00 shown by the evidences to have been 
on deposit in said Oriental account at the date of the death of Jenny M. 
O'Loughlin in the names of the two decedents. | 

4. The Trial Court erred in not awarding appellant administratrix 
of the estate of Jenny M. O'Loughlin one-half of the sum of $5,502.70, or 
the sum of $2,751.35, which sum passed under paragraph 21 of the will of 
Dolores Otero de Burg to Jenny M. O'Loughlin, and the Trial Court erred in 
not making a finding as to the ownership of said sun. | 

9 The Trial Court erred in not awarding appellant administratrix 
one-half of the sum of $7,751.92, or the sum of $3,875.%, which passed under 
the will of Dolores Otero de Burg to Jenny M. O'Loughlin, and the Trial Court 
“ erred in holding that the New Mexico court had made some ruling which pre- 
vented appellant administratrix from recovering said sum from appellees. in 
this proceeding. The Trial Court further erred in holding that it did not 
kmow what kind of an estate was created by paragraph 22 of said will, and in 
not making a specific finding with respect to the estate thereby seeded. 

6. The Trial Court erred in holding that the appellants were re- 
quired to show that the decedent Burg abused the fiduciary relationship, the 
existence of which was implicit in the finding of the Trial Court. The Trial 
Court further erred in holding that there was no “improper® domination of the 
decedent O'Loughlin by the decedent Burg inatecd of requiring the defendants 
below to show, as between the decedents Burg and O'Loughlin, the complete 
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faimmess, adequacy and equity of all transactions involving the two decedents, 
and in the absence of such a showing the same should have been presumed to be 
invalid and void. 

7. The Trial Court erred in not awarding appellants judgment 
against appellees for Jenny O'Loughlin's interest in the real estate known 
as 1036 and 1040 Otis Street, N. E., Washington, D. C., in the amount of 
one-half the sale orice of $27,500.00 therefor in the absence of proof by 
appellees of the complete fairness, adequacy and equity as to Jenny O'Loughlin 
of the transaction whereby Burg became record holder of title to said real 
property as a joint tenant with Jenny O'Loughlin and which enabled Burg 
to become record owner of said real property at the death ¢ Jenny O'Loughlin. 

8. The Trial Court erred in making a finding that Jenny 
O'Loughlin and Burg had for a period of many years "acted jointly" in the 
handling of their property, as all of the evidence in this case is to the 
contrary. 

9. The Trial Court erred in holding that there was "documentary 
evidence*® which is "prima facie*® evidence of joint tenancy as to the bank 
accountsand the two building association accounts or as to the property pass- 
ing under the will of Dolores Otero de Burg. 

10. The Trial Court erroneously placed the burden on appellants, 
plaintiffs below, to prove that Jenny O'Loughlin and Joseph Burg did pot know 
and did not understand joint estates, whereas the Trial Court should have 
required the defendants below, appellees here, to prove by affirmative evi- 
dence the existence of the alleged joint tenancies which the defendants set 
forth in their pleadings and on the basis of which they claimed that Joseph 
Paul Burg acquired ownership of Jenny M. O'Loughlin's money and property at 
the time of her death. 

11. The Trial Court erred in not impressing the $8,000.00 on deposit 


in the Chase National Bank in New York City in the name of the appellee Morgan 
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with a constructive trust in favor of appellants and in not awarding appellants 
Judgment against appellees for the value of the money and roweity owned by 
Jenny M. O'Loughlin at the time of her death and which has been wrongfully 
appropriated by Joseph Burg and by the appellee Morgan. | 

12. The Trial Court erred in granting judgment for the defendants at 
the close of the plaintiffs! case. There was no evidence in the case to 
support the judgment granted by the Trial Court to the defepaante at the 
close of the plaintiffs' case, and on the evidence adduced, judgment should 


have been awarded plaintiffs. 


13. The Trial Court erred in making its Findings of Fact, Conclusions 


of Law and Judgment herein. 
RY_OF_ ARGUMENT 

1. The undisputed evidence in this case shows, and the appellees 
have conceded that all of the money in the Equitable Co-operative Building 
Association account originally belonged to Jenny O'Loughlin. At the time +. aes 
Joseph Burg's name was added to the said account on August 7, 1939, all of 
the money therein was owned by Jenny O'Loughlin and no consideration for 
adding Burg's name thereto was shown. This case cannot be distinguished on 
its facts from Murray v. Gadsden, 1952, 91 U.S.App.D.C.38,197 F.2d 194, 
33 ALR 2d 554, which involved two accounts in the self same Equitable 
Co-Operative Building Association involved in this case. This Court held, 
in Murray, that where all of the money originates with one of the parties 
only and no consideration is shown for adding the name of the other party, 
the presumption is that the second name was added solely for the convenience 
of the original owner of the account. Appellants contend that Maerey v. 
Gadsden is controlling as to the Equitable account in the case at bar and 
that under the authority of that case the signature cards signed by the two 
parties were not contracts between the parties and did not create a technical 


joint tenancy in the account as will be more fully discussed subsequently in 


this brief under Argument. There being no technical joint tenancy, the said 


sum of $4,847.64 remained the pro-erty of Jenny M.O'Loughlin and passed upon 


her death into her estate and should now be returned by appellees to the 
appellant Mary J. Donoughe who is the administratrix of Jenny O'Loughlin's 
estate. 

2. The Trial Court should have found that Jenny O'Loughlin and 
Joseph Burg owned the National Bank of Washington (formerly Hamilton National 
Bank) account in common, and that upon the death of Jenny O'Loughlin her share 
of the said account passed into and became a part of her estate. It is 
appellants’ contention that the same rule announced in Murray v. Gadsden, 
and Harrington v. Eumerman, Thompson v. Thompson and Jmirie v. Imirie, infra, 
by this Court applies to a situation where the Pare is opened in the names 
of two parties and there is no evidence to show what specific amount of the 
original or subsequent deposits was contributed by either of the depositors. 
In this situation the depositors own the account in common and are presumed 
to be equal owners thereof in the absence of evidence to the contrary. There 
being no evidence either way in the case at bar, appellants contend that under 
the foregoing presumption, which will be more fully discussed under the Argument 
portion of this brief, one-half of the sum of $6,072.08, or the sum of 
$3,038.04 on deposit in the said National Bank of Washington account at the 
date of Jenny O'Loughlin's death was her property and passed into her estate, 
and that when the appellee Morgan, as Burg's administratrix, subsequently 
withdrew the sum of $5,185.34 from said account on August 6, 1958, thereby 
closing out the same, she thereby wrongfully appropriated the aforesaid sum 
of $3,038.04 to her own use and should be required to return said sum and 
interest to Jenny O'Loughlin's administratrix. 

3. The sam principles advanced by appellants with regard to the 
National Bank of Washington account apply with full force and effect to the 
Oriental Building Associatio account Number 19,381 which was also opened in 
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the names of Jenny O'Loughlin and Joseph Burg, with the important exception 


that in the case of the Oriental account the evidence in this case establishes 
that $11,000.00 of the $20,022.22 with which said Oriental account was opened 
on July 12, 1954, was the money of Jenny O'Loughlin, for the reasons which 
will be more fully discussed under the Argument section of this brief. 
Appellants therefore contend that when Nettie F. Morgan, as adninistratrix 
of Burg, withdrew the sum of $13,400.00 from the Oriental Building Association 
account No. 19,381, on August 11, 1958, thereby closing out the account, and 
appropriated all of eats amount res her own use, she thereby wrongfully appro- 
priated the sum of $11,000.00 plus interest thereon which has been shown to 
be the property of Jenny O'Loughlin, to her own use, and she should now be 
required to return said amount to appellant administratrix of Jenny O'Loughlin's 
estate; or at the very least, appellee Morgan should be required to turn over 
one-half of the sum of $20,600.00 which the evidence shows to have been on 
deposit in the said Oriental Building Association account on april 29, 1956, 
the date of Jenny's death. : | 

4, 5. The evidence in this case established that the sum of $5,502.70 
was paid to Joseph Burg on September 20, 1957 by the eeecniors of Dolores 
Otero de Burg's estate. This money was left to Joseph Paul Burg and Jane 
(Jenny) O'Loughlin by paragraph 21 of the will of said Dolores Otero de Burg, 
and since said testatrix predeceased Jenny O'Loughlin, the latter's interest 
in one-half of said legacy became vested and upon Jenny's death passed to 
the appellant administratrix of her estate. It was error for the Trial Court 
to make no specific finding concerning Jenny O'Loughlin's share of said money. 
The reason given by the Court in denying plaintiffs' recovery of Jenny's share 
of the further sum of $7,751.92 which passed under paragraph 22 (c) of the 
will of said Dolores Otero de Burg all of which was paid to appellee Morgan 
and wrongfully appropriated by her, was clearly erroneous. The Trial Judge 
said that he could not go behind the "ruling" of the New Mexico court. But 
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the evidence does not show any ruling of the New Mexico court, there being 


nothing but a "show Cause* order issued by that Court (Plaintiffs Exhibit 


27), and it is not kmown what disposition of the show cause order was made 
by the New Mexico court, if any, and neither of the appellants had any notice 
of nor were they parties to the New Mexico proceedings. 

6, 7. Once the existence of a fiduciary relationship has been shown, 
there is no obligation on the party asserting its existence te then go further 
and show any abuse of such a relationship, or to show that the dominant party 
has "improperly" dominated the other party to the relationship. It is 
appellants' contention that the Trial Court made an implicit finding that a 
fiduciary relationship existed between Joseph Burg and Jenny O'Loughlin but 
that if it did not so find, the evidence required it to so find, and that in 
the light of the existence of such fiduciary relationship, the Trial Court 
misconceived the law applicable to the situation and should have required the 
appellees, defendants below, to prove by clear and convincing evidence that 
all transactions between Jenny O'Loughlin and Joseph Burg whereby Burg derived 
any advantage, including the purchase of the real property on Otis Street, 
were in all respects fair, adequate and equitable, and in the absence of such 
proof by the defendants, the Trial Court should have found all such transactions 
to be invalid and void as between Jenny O'Loughlin and Burg and their successors 
in interest. 

8. There is no evidence in this case that Jenny O'Loughlin and 
Joseph Burg "for a period of many years had acted jointly in the handling of 
their property" as stated by the Trial Judge (JA 104,105). On the contrary, 
the undisputed evidence from the two bank officials who were in a position 
to know best was that Jenny never entered into any of their business trans- 
actions and that Burg handled them all. Other evidence in the case is to the 
same effect, and the evidence is overwhelming that Burg made the decisions 
and managed their affairs, not Jenny O'Loughlin. 
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9. There is no "documentary" evidence in this case which is "prima 
facie" evidence of joint tenancy as to any of the savings accounts or the 
property passing under the will of Dolores Otero de Burg. The Court, when it 
so found (JA 106) could only have been referring to the signature cards of 
the bank and the building associations. But the law is well settled in this 
jurisdiction that the printed form signature cards furnished by the depository 
are not contracts between the depositors. This Court said im Murray v. Gadsden, 
supra, at page 41 of 91 U.S.App.D.C., in referring to signaecs cards of the 
same Equitable Co-Operative Building Association involved in this case: 
"The Theory that Mrs. Gadsden owns the Bi Sa by virtue of contracts cannot 
stand for several reasons . . ." Actually, the appellees did not claim that 
the documentary evidence referred to by the Trial Court established technical 
joint tenancy. There was no evidence before the. Court, Msetaaitasy or other- 
wise, to establish joint tenancy as to said monies. ! 

10. The burden of proof was on the appellees, who alleged that 
Joseph Burg acquired title to the money in the accounts and to the other 
property of Jenny O'Loughlin by survivorship upon the death of Jenny O'Loughlin, 
to prove that the accounts and properties were held in technical joint tenancy. 
The Trial Court in effect, erroneously put the burden of proving that Jenny 
O'Loughlin and Burg did pot know and did not understand joint paver ee: on the 
appellants, plaintiffs below, when such proof was no part of plaintiffs! case. 

11. The appellee Morgan having testified that she put $8,000.00 of 
the money she obtained from the accounts in question and from tne estate of 
Dolores Otero de Burg, in an account in her own name in the Chase National 
Bank in New York City, the Trial Court should have impressed said account 
with a trust in favor of appellants for the amount of monies end the value 
of properties of Jenny O'Loughlin wrongfully appropriated by Joseph Burg 
and by the appellee Morgan, to the extent that said account is adequate for 


the purpose, with judgment for the remainder which appellants are entitled 


to recover under the evidence in this case, and by its failure to do so, the 
Trial Court has permitted Joseph Burg and the appellee Morgan and her brother 
(JA 98) to be unjustly enriched at the expense of the appellants. 

12,13. Many of the Findings of Fact of the Trial Court are not 
supported by any evidence in the case and are clearly erroneous, as will be 
pointed out in detail under the argument section of this brief, and the con- 
clusions of law are erroneous insofar as the Trial Court awarded judgment 
to the defendants, appellees here, at the conclusion of the plaintiffs’ case, 
and insofar as the Trial Court failed to award judgment for appellants, plain- 


tiffs below, on the evidence adduced. 


ARGUMENT 
I 


THE EQUITABLE CO-OPERATIVE BUILDING ASSOCIATION ACCOUNT. 


{a) Insofar as the Equitable Co-Operative Building Association Account 


is concerned, this case cannot be distinguished on its facts from the prior 
Gecisions of this Court in Herrington v. Emmerman, 1950,88 U.S.App.D.C.23, 
186 F.2d 757; Murray v- Gadsden, 1952, 91 U.S.app.D.C.38,197 F.2d 19%,33 ALR 
2a 554, Thompson v- Thompson, 1957, 100 U.S.App.D.C.285,244 F.2d 374, and 
Imirie v. Imirie, 1957, 100 U.S.App.D.C.371,246 F.2d 652. It is therefore 
respectfully submitted that the decisions of this Court in the foregoing 
cases under the doctrine of stare decisis are controlling on the instant 
appeal insofar as the Equitable Account is concerned. 

In Murray v. Gedsden, supra, there were involved, inter alia, two 
oeences in the same Equitable Co-Operative Building Association that is in- 
volved in the case at bar. In Murray, as here, all of the money in the 
Equitable accounts originally belonged to the deceased depositor who had 
caused another's name to be added to the account, using theprinted form 
of the depository for that’ purpose. This Court, in Murray as in all of the 
other cases cited above, held the money to belong to the estate of the de- 
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ceased depositor who was the original owner thereof. It is therefore res=- 
pectfully submitted that the decision in Murray as well as in the other 
cited decisions of this Court, require that the $4,847.64 which Joseph Paul 
Burg withdrew from the Equitable account shortly after the death of Jenny 
M. O'Loughlin be held to be the property of the estate of Jenny M. O'Loughlin 
and that the appellee Nettie F. Morgan who by posting special bond as Burg's 
administratrix has made herself personally liable for all debts of Joseph Paul 
Burg and all claims against his estate, should be required to turn over and 
account for said sum to the appellant Mary J. Donoughe who is the administra- 
trix of Jenny M. O'Loughlin's estate. | 

(b) The Trial Court erroneously assumed that the printed form 
signature card of the Equitable Co-Operative Building Association (later 
kmown as the Equitable Savings & Loan Association) to which dioeeot Paul 
Burg's name was added on August 7, 1939 without consideration, operated some- 
how to transfer an interest in the money in the said account from Jenny M. 
O'Loughlin to Joseph Paul Burg and created a technical joint tenancy in the 
said account. This assumption on the part of the Trial Judge is made clear 
by his statement at the time he made his ruling in this case thet the "docu- 
mentary evidence" was prima facie evidence of joint tenancy (3a 106). The 
only documentary evidence the Trial Judge could have been talking about were 
the signature cards. There were in evidence the original signature card of 
Jenny M. O'Loughlin for the single account of Jenny M. O'Loughlin to which 
Joseph Paul Burg's name was added in 1939, together with a printed form 
from another account, and the second signature card signed by both parties 
on June 30, 1952, at the request of the association at the tine of and be- 
cause of the changeover of the association to machine bookkeeping. That 
neither of these signature cards nor the other printed form aoaatitoted a 
contract between Jenny M. O'Loughlin and Joseph Paul Burg is clear from the 


holding of this Court in Murray v. Gedsden, supra, and the other decisions 
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of this Court which have already been referred to. In Murray, which involved 
the. same Equitable Co-Operative Building Association that is here involved, 
and hence the same signature cards and printed form, this Court said (pages 
41, 50 of 91 U.S.App.D.c.): 74° 


"In considering the case it must be remembered the accounts 
originally belonged to Mrs. Murray, the decedent. If the survivor 
Mrs. Gadsden, is now entitled to them, ownership must somehow have 
passed from the decedent to her. She could have acquired the title 
which she claims only through a bequest, a contract, a trust, or 
a gift made by Mrs. Murray. The inquiry is, therefore, (a) whether 
the deposit memoranda which the decedent signed and upon which the 
survivor bases her claim of title, bequeathed the accounts to Mrs. 
Gadsden, or (b) amounted to a contract under which she can now 
claim them, or (c) established a trust in her favor by which she 
now owns the corpus, or (d) amounted to a gift of the accounts by 
Mrs. Murray to Mrs. Gadsden so that the latter is now entitled to 
the balance.® 


There was no considera- 
von expressed, mange none was 5 ploeded o or “proved. 
9 : b J 2 S 


tS: 
ts _ were to _b 
's death, then they were testamentary in char- 
effective for t >» ~ and any earlier 


(c) It is undisputed in the case at bar that all of the money in 


the Equitable account was originally the property of Jenny M. O'Loughlin. 
Appellees' counsel made it clear that he conceded this point when he said in 
his opening statement to the Trial Court (JA 33): 
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"Another account was that of Jenny M. O'Loughlin. She had opened 
a savings account at Equitable Savings & Loan Association in 1929. 
She carried that account in her individual name until August of 1939 
when the account was transferred into a joint account in’ the names 
of Joseph Paul Burg and Jenny M. O'Loughlin with right of survivor 
ship. 


From 1939 until Jemy O'Loughlin died on April 29, 1956, there were 
only two withdrawals from the Equitable account, both by Jenny O'Loughlin, 
and during the same period of time there were only two deposits in said 
account, other than dividends or interest credited to the account by officers 
of the Association. These two deposits dane made on March i 1956, in the 
amount of $53.20, and on April 2, 1956, in the amount of $50.00, both being 
made only a few weeks before Jenny M. O'Loughlin's death. Joseph Burg never 
withdrew any money from the Equitable account during the Lifetime of Jenny 
M. O'Loughlin or exercised any dominion or control over said account until 


after the death of Jenny O'Loughlin. 


(d) In the Trial Court appellees, defendants below, did not rely on 


the printed forms of the Equitable Co-Operative Building Association (later 
the Equitable Savings & Loan Association) to establish the technical joint 
tenancy which they claimed gave Joseph Burg ownership of the Equitable account 
at the time of the death of Jenny O'Loughlin. Appellees pleaded, inter alia, 
that an oral agreement had been entered into between Jenny M. ‘O'Loughlin and 
Joseph Paul Burg "in late 1938 or 1939" (JA 22,23) whereby the parties 
allegedly agreed for a consideration to create joint tenancies of all their 
property, including their bank and building association accounts. Certain 
alleged consideration for such supposed "oral agreement" was set forth in 


defendants' said pleading (Amendment to Answer of Defendants JA 116) 
But no evidence as to the terms and conditions of the alleged "oral agree- 
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granted the defendants’ ‘motion for judgment at the close of the plaintiffs' 


case there was nothing before the Court except the printed forms of the asso- 
ciation, which forms the def ted the Trial Co’ 


they did not rely upon to support their theory of technical joint tenancy 
in the accounts. That the defendants did not rely upon the printed forms 
of the association to establish their claim to Jenny M. O'Loughlin's money 
in the Equitable account is made crystal clear by the statement of defen- 
dants! counsel during oral argument after all of the plaintiffs' evidence 
was in and at a time when defendants should certainly have known upon what 
theory their defense was based in this case. Defendants’ counsel stated as 
follows to the Trial Judge during final argument of the case (JA 103): 


"Now, Mr. Sweeny apparently is referring when he says ‘contract! 
to the particular contract that was entered into between the deposi- 
tors and the savings and loan associations. In other words, the 
agreement with the bank whereby a joint account is created. We 
contend that that is a contract and that is evidence of the in- 
tention of the parties to create a joint contract. 


"We say further that is not the contract upon which we rely in 
whole. We maintain that there was a basic agreement between Jennie 
Q'Loughlin and Joseph Paul Burg whereby + would set their 

es jointly and maintain them on that b - And this other 
type of contract to which Mr. Sweeny referred ani the one that is 
referred to in those cases as being a contract between the depositors 
and the savings associations, that is a contract within; but that is 


not the basic contract upon which we rely. 


"J think it is basic law, Your Honor, that two parties have a 
right by agreement and for a consideration to enter into a contract 
to create joint accounts if they wish. We submit that they have done 


arrangement and we that was another 
tentions of these people to create a joint account. But that js not 


. Notwithstanding the aforesaid clear statement of appellees’ (defen- 
dants below) counsel, made during final argument in the Trial Court at a time 
when defendants were bound to know what their theory of defense was in this 
case, wherein defendants! counsel flatly stated that defendants did not rely 


on the printed forms of the association, but relied on what he called a basic 
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oral agreement entered into in 1939 to establish the joint tenancies the 


defendants claimed existed, the Trial Court nevertheless, without requiring 
the defendants to put on any evidence whatsoever in support of their alleged 
"basic agreement" which the defendants had pleaded and stated in final argu- 
ment they relied upon, or of the consideration claimed by defendants to have 
existed therefor, granted defendants' motion for judgment at the close of the 
plaintiffs' case, the Trial Judge stating that the "documentary evidence®, 
apparently meaning the printed form signature cards of the aneoeiation: was 
prima facie evidence of joint tenancy. : 

This Court held in Harrington v. Emmexman, 1950, 88 U.S.App.D.C. 
23, 186 F.2d 757, that a deposit agreement signed by the two individual 
signatories to a so-called joint account, which was on a printed form of the 
depository supplied by it presumably for its own protection and purpose is 
not a contract hetween the depositors themselves. Such a form is presumably 
for the purpose of bringing the depository within the protection of Section 
26-201 of the District of Columbia Code (1951), and this Court pointed out in 
the Harrington case that some such form would orebabiy have been required by 
the building association to safeguard its own interests even i it had been 
stated to the association that the account was being made "joint® solely for 
the convenience of the owner of the funds in the account. ! 

(e) Furthermore, as held by this Court in Harrington v. Emmerman, 
supra, and other cases subsequent to that case, the terms of the printed form 
deposit agreement between the association on the one hand and ‘the individuals 
on the other hand are not sufficient to create common law joint tenancy in 
any event for the reason that at least two of the common law unities of time, 
title, interest and possession are absent. In addition, equity has long 
favored tenancy in common over joint tenancy, the Court pointed out in the 


Harrington case (at page 27 of 88 U.S. App. D. C., footnote 8). 
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In Breitenbach v. Schoen, 183 Wis.589, 198 N.W. 622, where the 
deceased had assigned a certificate of stock to herself and her son Peter, 
or the survivor, the Court held that a joint tenancy was not created, and 
said (page 623 of 198 N.W.): 


eee no_lon favored the 
as they once were. Changes in the law of tenures have to a 
considerable extent abolished the reasons for the existence 
of joint tenancies. now incline inst them. .. 


"Manifestly, the deceased could not convey an interest in the 
certificates to herself, and it is quite clear that she did not 
intend to convey the entire interest in the certificates to her 
son. Not being able to make 9 conveyance to herself there was 
neither unity of title nor unity of time, and under such cir- 
cumstances a tenancy in common was created rather than a joint 


tenancy. There was therefore no right of survivorship as to the 
four certificates ecsigned . . .* (underecoring supplied): 
In Inirie v. Jmirie, 1957, 100 U.S.App.D.C. 371,246 F2d 652, this 
Court held that if the common law rules required for the creation of joint 
tenancy in the District of Columbia are to be changed it is for the Congress 
to do so and not the Courts, and said (pages 372 and 373 of 100 U.S.App.D.C.): 


"We need add only that the dangers inherent in situations 
of this sort are indeed serious. If a wife can take by survivor- 
ship the funds in the commercial checking accounts of a business 
conducted by her husband, in disregard of the claims of creditors 
or other interested persons, a ready means of producing fraud and 
injustice has been created. If such a result is ever to be reached, 
it should only be’ upon clear evidence of the husband's donative intent 
and after careful judicial scrutiny of the impact of the transaction. 
Much the same is to be said of personal accounts, though here the 
risks are less, and the wife's claims may perhaps be viewed with a 
more favorable eye. Any contributions she has made to a joint 
account, whether business or personal, should of course be accorded 
appropriate recognition. 


"The position of banking institutions in these matters is pro- 
aeeues by legislation. See D.C.Code 1951, Section 26-201. Per- 
n du 


SEP ts of Aanvet iors; Sredi tors and other interested parti es. .2 
underscoring supplied 


Congress has not seen fit to enact any legislation for the District 
of Columbia changing the law regarding so-called joint accounts from which it 


may reasonably be inferred that such legislation is not considered desirable 
by the Congress. : 
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(f) The printed forms of the association, even though they declare 


a right of survivorship, are not sufficient to establish a survivorship inter- 
est where the funds have been provided by only one of the signatories. The 
presumption is the other way. Imirie v. Jmirie, supra, at page 372 of 100 
U.S.App. D.C.; Harrington v. Emmeyman, supra; Murray v. Gadsden, supra - 
Gibson v. Industrial Bank of Washington (D. C. Mun. App. 1944) 36 A2d 62. 

And this presumption is strengthened by the illness or infinity of the 
depositor. Mrenn v. Daniels, 200 Va. 419,106 S.E.2d 126; In re Bolin, 

136 N.Y.177,32 N.E.626; 38 C.J.S.page 835 and cases cited in touenaten 29 and 
20. ! 

Thus the fact that Jemy O'Loughlin was forced by a nervous break- 
down to retire from the government service in 1937 totally disabled for any 
efficient service and suffering from mental derangement, psychoneurosis mixed 
type (psychastenia severe), and in need of psychotherapy (5a111,112), which 
conditions were said to have resulted from her obsession that ishe had cancer, 
and that she apparently continued to be in a highly nervous condition 
throughout the remainder of her life until she died of cancer in 1956, all 
of these factors serve to strengthen the legal presumption that Jenny O'Loughlin 
added Joseph Burg's name to her Equitable account in 1939 as 2 matter of con- 
venience only. The legal presumption is still further strengthened by the 
fact that Jenny O'Loughlin transferred record title to Lot 8, Block hy 
Acredale, Maryland to Joseph Burg in 1937, the year of her retirenent, and 
by the fact that in 1939 she opened two so-called joint accounts in the names 
of herself and Burg; purchased real estate in 1940 and 1941, taking record title 
thereto with Joseph Burg as joint tenants; and by the fact that Joseph Burg 
managed this real property and transacted all of their business at the 
Hamilton National Bank from 1928 and at the Oriental Building hescoteties 
from 1941 until her death, and in later years at least turned over practically 


all of her retirement annuity checks to Joseph Burg. There is no evidence in 
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this case that Burg ever put any of bis own money into a so-called joint 


account or into any other property standing in the names of the two decedents. 


makes_a deposit of his own funds in the name of himself and another may not 
thereby create a joint tenancy unless it is the result of a gift or trust 


as_a_condition precedent. Murray v. Gadsden, 91 U.S.App.D.C.38,47, 
197 F.2d 194, 33 ALR 2d 554, and cases there cited. After stating the fore- 


going proposition of law this Court, in Murray v. Gadsden, said (Page 47 of 
91 U.S.App.D.C.): 


"If the instruments gave Mrs. Gadsden no interest in Praesenti - 
if they became operative only at Mrs. Murray's death - then they 
were testamentary in character, and ineffective, for the reason 
heretofore noted. As there is no suggestion here of the estab- 
lishment of a trust, Mrs. 

ntended_ the deposit a ments to operate as a gift of 
& present interest in the funds. Whether she so intended was the 
controlling issue.; There can be no gift if the alleged donor 
did not intend to make one. ve e_who ims to be a 


donee has the burden of establishing a gift. .. " (underscoring supplied) 
In the case at bar the defendants below did not plead or offer any 


proof of a gift in praesenti by Jenny O'Loughlin of any interest in her 
Equitable account to Joseph Burg. On the contrary, the defendants, at the 


time of their final argument in the Trial Court, and again at the time of 
the argument on appellants' motion for a new trial, expressly disclaimed 

any reliance on a gift in praesenti of any interest in the Equitable account 
to Joseph Burg by Jenny O'Loughlin and contended that Burg acquired ownership 


said account at the time of the death of Jenny. The result contended for 


any present 
interest in the Equitable account by Jenny O'Loughlin to Joseph Burg 
appellees! counsel stated on final argument in the Trial Court as follows 
{Jk 102): 
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| 
", . .Mr. Sweeny also said that the evidence in this case 
does not show that Jenny M. O-Loughlin intended to pep a gift 
in praesent . Xo 
te t to sent gift = there wi 
3 ror contention on o rt t effect. . .* 


And again, at the time of the argument of plaintiffs' motion for a 


new trial, defendants' counsel stated (JA 108): 
, ®, . Mow, Your Honor, Mr. Sweeny has also made much of the 
cO-called gift in praesenti discussed in the Murray versus 


Gadsden case. We have conceded from the beginning and I irecall 
ing it in our argument that we neve ve contended that 


there was a gift in this case. . ." (Underscoring supplied). 

(h) After the death of Jenny O'Loughlin, the testinony of William 
H. Martin, assistant vice-presidentof the National Bank of Washington shows 
that Joseph Burg came into the bank and withdrew the sum of $25,000.00 
from the savings account number 4431, formerly a so-called joint account of 
Jenny O'Loughlin and Joseph Burg, and that the said Burg directed the said 
bank official to write on the back of the withdrawal slip the following words: 
"For cashier's check to Little Sisters of the Poor and Home for the Aged as 
final contribution directed by Mary Jane O'Loughlin" (JA 55,56). When he 
directed the bank official to make the foregoing notation on the back of the 
withdrawal slip, Joseph Paul Burg thereby recognized that the ‘sata sum of 
money remained the property of Jenny M. O'Loughlin and clained the right to 
give it away for her after her death to the exclusion of her heirs at law and 
next of kin. | 

The foregoing statement of what Joseph Burg said was Jenny 
O'Loughlin's testamentary desire is comparable to that testified to by Mrs. 
Gadsden in Murray v. Gadsden, supra, when she claimed the right, after her 
sister's death, to divide her deceased sister's money in the so-called joint 
accounts among the surviving sisters. In commenting on Mrs. Gadsden's claimed 
right to so divide the accounts after Mrs. Murray's death, this Court said 


(page 50 of 91 U.S.App. D.C.)2 


4A 
"The claimant, Mrs. Gadsden, testified that Mrs. Murray 
intended by executing the instruments, to provide that at her 
Geath Mrs. Gadsden should have the balance in the accounts for 
the purpose of sharing the money equally with other surviving 
— “sisters, to the exclusion of her husband. But as we have shown 
she did not establish a technical joint tenancy with resultant survi- 
~ vorship, Mrs. Murray could accomplish the purpose which 
Mrs. Gadsden attributed to her only by making a will directing that 
‘ber accounts be divided among her sisters. This she did not do. 
decision, theref eff of frustrating what Mrs 
dsden. d_was Mrs. Mu: 's te di : t eff 
nevitable becau f she did in fact have h_ a tes 


ntention, she ‘© tel f: he 
which the law d not recognize as a valid will. Con- 


sequently, she was intestate with respect to the savings accounts 
nd, as a result, her husband is entitled to share in the net funds 
Rlcur witht dconneed viteta-mecerg,? (unterscorice supplied). 

By the same line of reasoning set out in the foregoing excerpt from . 
the opinion of this Court in Murray v. Gadsden, supra, if Jenny O'Loughlin 
did in fact have the testamentary intention which the witness Martin testi- 
fied that Joseph Burg ascribed to her when Burg directed the bank official 
to make the foregoing notation on the back of the withdrawal slip, she chose 
a means of expressing her desire which the law does not recognize as a valid 
will and as a consequence she was intestate as to her money in the savings 
accounts and as to the other property owned by her at the date of her death 
as shown by the evidence in this case. 

It being undisputed that all of the money in the Equitable account 
originally belonged to: Jenny M. O'Loughlin, and there being no contention by 
appellees of any gift in praesenti of any interest therein to Joseph Paul 
Burg by the said Jenny M. O'Loughlin, joint tenancy in the account was not 
established under the holding of this Court in Murray v. Gadsden and the 
other cases cited, and said money remained the separate property of Jenny M. 
O'Loughlin and became a part of her estate by intestacy upon her death. It 
is submitted, therefore, that Joseph Paul Burg wrongfully withdrew and wrong- 
fully appropriated to his own use, the sum of $4,847.64 in said account, 
shortly after the death of Jenny M. O'Loughlin, and the appellee Morgan, 


who has made herself personally liablw for all the debts of Joseph Paul Burg 
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and all claims against his estate, should now be required to pay over and 
account for said sum to the appellant administratrix of Jenny M. O'Loughlin's 
estate. : 


FA 
II 

THE NATIONAL BANK OF WASHINGTON ACCOUNT (FORMERLY HAMILTON NATIONAL BANK): 

The evidence shows that savings account 4431 was opened in the names 
of Jenny M. O'Loughlin and Joseph Paul Burg on September 5, 1939 in the 
Hamilton National Bank, now the National Bank of Washington, at which time 
both parties signed the printed form signature card furnished by the bank 
containing the printed notation thereon "joint owners subject ‘to withdrawal by 
either; the balance at death of either to belong to the survivor". This account 
was opened about two years after Jenny O'Loughlin retired from the government 
service suffering from "mental derangement" and a nervous disorder and an ob- 
session that she had cancer, of which disease she died in 1956. There is no 
evidence to show that either Jenny M. O'Loughlin or Joseph Paul Burg actually 
put any specific amount of their own money into the account or that either owned 


any specific portion of the account. At the date of Jenny M. Q'Loughlin's death 
on April 29, 1956, there remained $6,072.08 on deposit in said account, and at 
the date of Joseph Burg's death on or about December 5, 1957, ‘there remained 
$5,185.34 on deposit in said account, all of which last mentioned sum was 
withdrawn by appellee Morgan on August 5, 1958 and appropriated by her to her 


own use as administratrix of Burg's estate(JA 55). 


It is the contention of the appellants that this account was owned 


by Jenny M. O'Loughlin and Joseph Paul Burg in common and under well established 
principles of law there is a presumptior that they owned said account in equal 
shares in the absence of evidence to the contrary, of which ules is none in 
this case, so that one-half of said sum of $6,072.08, or the oun of $3,036.04 
on deposit in said account at the date of death of Jenny M. O'Loughlin re- 
mained her separate property and passed into and became a weet of her estate 

by intestacy. ! 
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In In re Blumenthal's Estate, 236 NY 448,141 NE 911,30 ALR 90, the 
New York Court of Appeals held that where there is no evidence to show to 
whom the money in an account belonged when it was placed in the bank the 
depositors are presumed to have owned it in equal shares, and said: 
",..Where it does not appear to whom the money belonged when it 
was placed in the bank, or who placed it there, although the bank 
book may be in the joint names of husband and wife, in the absence 
of other evidence of intent the presumption will obtain that each 
had an equal interest therein." 
effect 
To the same/as the foregoing are In re McKelway's Estate, 221 NY 
15, 116 NE 348; Matter of Kaupper, 141 App. Div. 54, 125 NYS 878. 
In like manner, in the absence of any evidence on the subject, 
the shares of several tenants in common are presumed to be equal. Jackson 
v. Moore, 87 NYS 1101, 94 App. Div.504; Lowell v. Lowell, 185 Lowa 508, 
170 NW 811; Am. & Eng. Ency.of Law, Vol. 17, 651; Baumann v. Guion, 21 Misc. 
Rep. 120, 46 NYS 715; Garrett v. Ellison, Utah 1937, 72 P2d 449, 452; Hill v. 
Reiner, 167 Mich. 400, 132 NW 1031; Sturdyvin v. Ward, 336 I1l1. 594, 168 NE 666; 
Osborne v. Osborne, 325,111. 229, 156 NE 306; Jackson v. Jackson, (Tex.Civ. 
App. 1924) 258 SW 231; In re McConnell, 197 F.438; Burton v. Kennedy, 63 Vt. 
350, 21 A. 529. 


Furthermore, joint tenancy is not regarded with favor in the District 


of Columbia, tenancy in common being preferred over joint tenancy. Harrington 


v. Emmerman, 88 U.S.App. D.C.23, 27, 186 F.2d 757; Title 45, Section 816 of 


the District of Columbia Code (1951). 

There is absolutely no evidence in the case at bar that the said 
decedents owned the National Bank of Washington account in common law joint 
tenancy, which still obtains in the District of Columbia, the signature card 
of the bank not being a contract between the depositors, and the Language 
thereof in any event not being sufficient to establish the four unities of 
time, title, interest and possession required as a sine qua non of joint 


tenancy, and said language being otherwise insufficient to establish technical 
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joint tenancy for the reason, among others, that it does not transfer 
any funds or any interest in any funds from one of the depositors to 
the other,and in the absence of a present transfer by each of the 
depositors of any interest in the respective share of each in, the said account 
to the other depositor (there being no claim in this case of a gift in praesenti 
by appellees) any other disposition of Jenny O'Loughlin's share of said account 


| 
could only be testamentary in nature and of no effect because; not executed in 


accordance with the Statute of Wills. ‘Furthermore, the signature card gave 
| 


either of said parties the right to withdraw the entire account, and this 
right is inconsistent with joint tenancy because a joint tenant cannot convey 
avay all of the jointly held property but only his undivided interest therein. 
The leading case of Appeal of Garland, 1927,126 Me.84,136 4.459, 
certiorari denied 274 U.S.759,71 L.Ed.1338,47 Sup.Ct.769, is authority for the 
proposition that the same rules of law govern where the parties open the account 
in two names in the first instance or where both make contributions to the 
account, as obtain where one party originally owned the entire account in 
his name alone and subsequently added the name of another party thereto. Thus 
the Court, in Appeal of Garland, where there was an entry on the books of the 
bank that the sums on deposit should be paid to "either or the survivor® said 


(at pages 463 and 464 of 136 Atlantic): 

", . .But, if prior to the original deposit in the joint account, 
she (one of the depositors) had not waived her right to her wages, 
she and her husband (the other depositor) did not hold the wages 
paid them as joint tenants, but a definite part belonged to him and 
definite pare to Be each in his or her own right. Ifsuch funds 

r- a be j he still be deeme 
ommo) > unless the form of 
such deposit created a joint tenancy in the entire fund, with a 
right of survivorship. 


", . .With the funds the sole property of the husband or of both 
as tenants in common, the funds of the husband could only become 
the property of the wife, without some consideration passing, so 
that she may hold them against his personal representatives, by 
gift inter vivos or causa mortis or by a declaration or conveyance 
in trust. (citation omitted). The last may be eliminated as well 
as a gift causa mortis. We are therefore only concerned as to 

her the ve he to_h ’ 


jel f d_ 4 
which ted oint t n each other's sh with th 
f vo pee" (underscoring supplied) 

The Court concluded there was no such gift in Appeal of Garland 
and upheld the right of the husband's administrators to his share of the 
funds. In the case at bar, the appellees have expressly disclaimed any 
reliance on a gift ip praesenti as the basis for claiming Joseph Burg 
was entitled to Jenny O!Loughlin's share of the said account (JA 102,108) 
and for the foregoing reasons, as well as reasons advanced under Section I 
of this Argument, appellant administratrix of Jenny O'Loughlin's estate should 
be awarded $3,036.04 of the money on deposit in said account 4431 at the time 
of Jenny's death, which appellee Morgan wrongfully appropriated to her own 
use as administratrix of Burg when she closed out said account on August 6, 


1958, by withdrawing the sum of $5,185.34 therefrom. 


III 

Appellants contend for the reasons advanced under Sections I and II 
of this Argument, as well as those hereinafter set forth under this portion 
of their Argument, that when appellee Morgan closed out the Oriental Building 
Association account on August 11, 1958 by withdrawing the sum of $13,900.37 
(Ja 62) therefrom, appellee Morgan thereby appropriated to her own wse Jenny 
O'Loughlin's share of said account shown by the evidence to be $11,000.00, 
and the accumulated interest on her said share thereof. 

Appellants here advance the sam argument in support of the right 
of Jemy O'Loughlin's administratrix to recover Jenny O'Loughlin's share of 
the Oriental Building Association account as were advanced under Sections I 
and II of this Argument, 

In addition, appellants contend that the decedent Burg, when he 
directed the official of the Oriental Building Association on July 8, 1954, 
to close out the so-called joint account numbered 17,442 and withdrew the 


entire amount then on deposit in said account, in the amount of $20,022.22, 
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and endorsed said check for $20,022.22 and further directed the said build- 
ing association official to split said sum into two parts and to use one part 
thereof, in the amount of $11,000.00 to open single account nymbered 19365 in 
the name of Jenny O'Loughlin alone, and the other part in the amount of 
$9,022.22 to open a single account in the name of Joseph Bary | alone; all of 
which was done as directed by the said Joseph Burg who pariiciveted in the 
same, that as a result of the foregoing acts and conduct the said Joseph Burg 
unequivocal ly admitted that the said sum of $11,000.00 was the property of 
Jenny O'Loughlin and both he and his successor in interest, the appellee 
Morgan, are estopped to deny Jenny O'Loughlin's ownership of the aforesaid 
$11,000.00 which was subsequently deposited into a new so-called joint account 
in the same Oriental Building Association being acccunt mmbered 19381 which 
the appellee Morgan closed out on August li, 1958 by withdrawing the sum of 
$13,900.37 therefrom (JA 62). In support of this last ineneiohed proposition, 
appellants cite the following cases: | 
Warren e+ al. v. Wilson, 1911, 89 S.C.420,71 S.E. ane, where the 
Court said (at page 819 of 71 S.E.) 
®It thus appears that the defendant, P. J. Wilson, achuatiy 

participated in a transaction which was inconsistent with the 

theory that he was the owner of the land, and which, if it had 

been consummated, would have estopped hin from asserting| title 

to the land as against G. H. Warren (citation omitted). It was 

in the nature of an admission against his interest, while he was in 


possession of the land and ... the Presiding Judge erred, in re- 
fusing to allow it to be introduced in evidence" 


To the same effect are the following: Thompson v. ghee 
| 


12DC (Mackey) 385,387; Bates v. Southgate, 308 Mass.170,31 N.B.2d,551, 
133 ALR 1349; Spyder v. Reno, 38 Iowa 3295 Cook v. anderson, 20 Ind.15; 

House Wrecking Co. v. Senken, 152 Mo.App. 458,133 S.W.3553 Turrentin Ve 
Grigsby, 118 Ala.380,23 So.666; McBriety v. Phillips, 180 Ma .569,26 A2d 400,404. 
The aforesaid conduct of Joseph Burg was clearly inconsistent 

with any claim on his part to ownership of any interest in the said 


$11,000.00. The said $11,000.00 was already in a so-called joint account 
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in Jenny O'Loughlin's and Joseph Burg's names, and Jenny could already withdraw 
all or any part thereof. Burg'’s conduct can only be explained as an unequi- 


vocal admission on his part of Jenny O'Loughlin'’s ownership of $11,000.00 


in said account and of a desire on his part to have the records of the 


Oriental Building Association reflect that fact. 

The defendants below, in their pleadings herein, have admitted 
Jenny O'Loughlin's ownership of the said sum of $11,000.00 when it was placed 
in account numbered 19381 on July l2, 1954, as set forth under Statement of 
the Case of this brief, and the appellee Morgan, who appropriated the same 
to her own use on August 11, 1958, should be required to account to appellant 
administratrix therefor together with accrued interest thereon. 

It should be further pointed out that the Oriental Building Associa- 
tion signature card which the Trial Judge thought was "prima facie" evidence 
of joint tenancy, was not a contract between Jenny O'Loughlin and Joseph 
Burg under the holding in Murray v. Gadsden, supra. Furthermore, the language 
of said signature card is consistent with ownership in common by the said 
parties of the money in said accoun* since it refers to the money in said 
account as "the joint and several property of us", and provides that the 
same may be withdrawn "by the joint or several order" of the depositors, or 
either of them. There is no several or separate interest where property is 
held in technical joint tenancy for the reason each joint tenant owns the 
entire property and not an undivided portion thereof as is the case with 
tenants in common. Thus the Court in In re Kwatkowski's Estate, 1934, 

94, Colo. 222,226,29 P 2d 639,640, said: 
"When the words ‘jointly and severally’ appear as in the 
case at bar, the resulting tenure is all the more obviously 
a tenancy in common. Miller v. Miller, 16 Mass.59* 
And in 31 CJS page 29, it is saids 


"Severally, as applied to tenants, is a technical word 
meaning a sole, separate, and exclusive dominion" 
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Iv 

The Trial Court erred in making no finding as to the am of 
$5,502.70 which, by paragraph 21 of the will of Dolores Otero de Burg was 
left to Jenny O'Loughlin and Joseph Burg. The evidence in this case shows 
that all of said sum was paid to Joseph Paul Burg on September 20, 1957, pur- 
suant to the provisions of the said will which clearly control ds to the 
shares of the two beneficiaries. Appellants, plaintiffs below, set forth 
a claim to one-half of said sum of $5,502.70 in their amended pleadings 
and in the pre-trial order of September 6, 1960, and on the Stones adduced, 
appellant administratrix was clearly entitled to recover Jenny O*Loughlin's 
one-half interest in said sum. No words of any kind importing joint tenancy 
are found in paragraph 21 of said will, under which said money passed, and no 
claim has been made that any language of said will constituted said beneficia- 
ries joint tenants of said sum. It was therefore clear error for the Trial 
Court to ignore appellant administratrix' claim to this sum and to make no 
finding whatsoever pertaining thereto, as pointed out by appellants in their 
motion for a new trial filed in the Trial Court. | 

By receiving and appropriating Jenny O'Loughlin's one-half of said 
gift to his own use, Joseph Burg was unjustly enriched at the expense of 
Jenny O'Loughlin's estate and a constructive trust should be imposed against 
appellee Morgan for Jenny's share of said money, said appellee having made 


herself personally liable for all debts and claims against the estate of 


Joseph Burg. That a constructive trust may be imposed when property has been 


received by one party under circumstances which make it inequitable to permit 
him to retain it, and in order to prevent unjust enrichment, was held by this 
Court in Harrington v. Emmerman, supra, at page 27 of 8&8 U.S.App.D.C. 
Furthermore, Jenny's share of the gift under paragraph 21 of said 
will constituted trust funds in the hands of Joseph Burg, and under the cir- 


cumstances here existing an action will lie by Jenny's administratrix, the 
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appellant Donoughe, to recover the same from Burg's successor, the appellee 
Morgan. Thus in Furr v. Arnold, 1961, 202 Va.684,119SE 24,242 , the Court said: 


*,..It is a general rule that where one man has in his hands 
money, which, according to the rules of equity ami good con- 
science, belongs to and ought to be paid to another, an action 
will lie for such money as money received by defendant to 
plaintiff's use." (citations omitted) 


In King v. Richardson (4 Cir.1943), 136 F.2d 849,863, the Court said: 


®,. We think that the court below correctly held that the 
corporation (whose stock was bequeathed by testator's will) 
and the executors are bound to account for all the property in 
the corpus of the trust in whatever form it may now be. The 
rule applicable is that stated by Turner, LJ, in Pennell v. 
Seffell...as follows: 'It is an undoubted principle of this 
court that as between a cestuique trust and trustee and all parties 
claiming under the trustee, otherwise than by purchase for valuable 
consideration without notice, al] property belonging to a trust, 
however much it may be changed or altered in its nature or charac- 


a h f_such property, whether in its original 
or altered state continues to be subject to or affected by the 


trust...! 


"This is undoubtedly the rule to be followed in cases where 
it is sought to impress a constructive trust on property in 
possession of a defendant..." (Underscoring supplied) 


In Landis v. First National Bank of Leamenda Park (Cal.1937) 66 P.2d 730, 
the plaintiffs were Jegatees under the will of W. W. Flatt, deceased. Action 
was brought for an accounting for and on account of 137 shares of the capital 
stock of the defendant bank by plaintiffs as such legatees, and the Court 
said (page 734): 

We. w the exe r_of the - 


sentative of the deceased is himself one of the moving parties in 


the assets of the into 
which ble the hi 
very of such assets.” 


To the same effect are Singer v. Singer (Supreme Court Texas,1951) 
237 SW 2d 600; Planterholt v. Falck (Pa.Com.Pleas) 67 D & C 443; % C.J.S. 
Section 1123, pages 866,871 and cases cited; Qnondaga Trust and Deposit Co. 
v. Prise (New York Court of Appeals) 87 N.Y.542,548,5493 In xe Wright's 
Estate (1958) 177 NYS 2a 410. 
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Vv 


(a) The cases cited under Section IV of this Argument are also 


relied upon in support of appellant's contention that the Trial Court erred 

in not awarding appellants judgment for one-half of the sum of $7,751.92 
which the evidence shows was all paid to appellee Morgan under paragraph 22(c) 
of the will of Dolores Otero de Burg and appropriated by appellee Morgan. 

The Trial Court erred when it held that it was bound by a "ruling" of the 

New Mexico Court concerning the payment of said sum to anoellie Morgan 

(Jk 105). The Trial Judge also erred in saying he did not kmow what kind of 
an estate was created by paragraph 22 of said will and should ‘have made a 
finding with respect thereto. When the Trial Judge referred te a "ruling" by 
the New Mexico Court which he felt bound by, he could only have been referring 
to the "show cause" order attached to and forming a part of plaintiffs! Exhibit 
27 which reads as follows: : 


Filed May 18, 1961, Harry M. Hull, Clerk 
"Endorsed filed in my office this Jun 3 1959 
Salomon Vallejos 
District Court Clerk" 


"State of New Mexico 
In the Second Judicial District Court 
in the Matter of the Estate lo. 449-Probate 
of 


Dolores Otero de Burg, Deceased 
ORDER 


This matter having come on for hearing before this Court upon 
Final Account and Report of the Executor of the Estate of Dolores 
Otero de Burg, deceased, and the Court having read and considered 
said Final Account and Report, and being otherwise fully advised 
in the premises. 


It is hereby Ordered that the 24th day of July, 1959, at the hour 
of 10:00 a.m.,be and the same is hereby set as the date for hearing 
objections, if any there be, upon said Final Account and Report, 
for the settlement thereof, determination of heirship and ownership 
of said estate, and the person or persons entitled to distribution 
thereof. 

D P J 
JUDGE 


It is perfectly apparent that the foregoing "show cause" order did 


not undertake to determine any of the rights of the legatees, distributees 
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or devisees under the will of Dolores Otero de Burg but simply set the time 
of July 24, 1959 for hearing objections to the account and report of the 
executors, and the other matters set forth therein. 

As has been hereinbefore pointed out, no plea of res judicata was 
interposed by the defendants below as a defense to any claim of the plain- 
tiffs herein, no mention of such a defense was made in any of the pre-trial 
orders entered herein, and no evidence to support such a defense was adduced 
at the trial. 

Apart from all other considerations, neither the appellants nor 
their predecessor in interest, Jenny O'Loughlin, were parties to the New 
Mexico proceedings or had any notice thereof, and the requirements of "due 
process" forbid their being bound by proceedings concerning which they had no 
notice of any kind. 

(>) Paragraph 22 (c) of said will differed from paragraph 21 thereof 


in that the gift under paragraph 22 (c) was to Joseph Burg and Jenny O'Loughlin 


"Jointly", while no such language appears in paragraph 21, under which the 
gift is simply to Joseph Burg and Jennie O'Loughlin with no words added to 
describe the manner of their taking. 

wi led that tho tions where te 


nis favo over jo: te 4 f the word "jo 


17 NYS 24 510; Ip re Carter's Estate, 203 Iowa 603,213 N.W.392; Ip Re 
Ewatkowski's Estate, 94 Colo.222,29 P2d 639; Overheiser v. Lackey, 207 N.Y. 
229,100 N.E.738; Mustain v. Gardner, 203 111.284,67 N.E.779; Fries v- 
Kracklaver, 198 Wis.547,224 N.W.717; Exuby v- Wayman,230 Iowa 653,298 H.W. 
639; Albright v. Winey, 226 Iowa 222,284 N.W.86; Wallace v- Wallace, 168 
Va.216,190 S.E.293; Weber v. Hedin, 210 Wis. 39,246 N.wW.307; Weems v.Erost 
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| 
Nat. Bank of San Antonio, (Tex.Civ.Apps.) 301 S.W.2d 714(1957); McClain 
v. Holder (Tex.Civ.App.1955) 279 S.W.2d 105,108; Hart v. Hart (Mich.Supreme 
Court 1918) 167 N.W.337; Haven v- Haven, 181 Mass.573,64 N.E.410,411; 
Lengmaid v. Hurd, 64 N.H.526,15 4.136, where the Court said: 
| 
"The bequest ‘unto Frank Hurd and family, jointly' is not 
a clear expression of an intention to create a joint tenancy. 
The testator seems to use the 'jointly' in its ordinary sense, 
to signify such a collective body as ‘joint heirs’ who are 
"deemed tenants in common'.*® | 
Section 70-1-14 of New Mexico Statutes Annotated, 1953, set out 
verbatim herein (Brief 26)makes "all interest in any real estate, either granted 
or bequeathed to two (2) or more persons" tenancy in common unless clearly 


expressed in said grant or bequest that it shall be held by both parties. 

It is well established that statutes such as Section 70-1-14, of the New Mexico 
statutes apply to both real and personal property, for the reason that one body 
of law should not declare a different rule for the two_kinds of property when 
he s nothing in the nature of either kind of e or in the nat 

apd effect of the rule that calls for it. Mills v. Husson (New York Court of 

Appeals 1893) 140 N.¥.99,35 N.B.422; In Re Rapp's Will, 41 W.Y.s.24 8653 In 

re Snell's Estate, 17 N.Y.S.2d 510; In xe Key's Will, 132 N.Y.S.24 77; Inxe 

Thompson's Will, 43 N.Y.S. 2d 392; Greenwood v. Commissioner of Internal 

Revenue (9 Cir. 1943) 134 F.2d 9155 Matter of Kimberley, 150 N.¥.90,44 N-E.953 

Van Brunt v. Van Brunt (1888) 111 N.Y.178,187; Bliven v. Seymour, 88 N.Y.469, 


478; Everitt v. Everitt, 29 N.Y.3,72. 
VI 


(a) As stated previously in this brief, it is the contention of 
appellants the Trial Court made an implicit finding that a fiduciary rela- 
tionship existed between Joseph Burg and Jenny O'Loughlin. This seems to 
follow from the Trial Court's statement that "The Court does not believe that 


there is any showing that any fiduciary status was abused by Joseph Paul Burg ® 


and"The Court does not believe that there is anything in the evidence before 
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the Court to indicate that there was any improper domination of this deceased 
by Joseph Paul Burg"® (JA 105); Findings of Fact XI and XII, (JA 26), and 
from the Court's Findings of Fact V and VI where the Trial Court found said 
decedents lived together as brother and sister for many years and that they 
had a "great deal of love, respect, confidence and admiration for each other", 
When the Trial Court stated that there was no "improper" domination of Jenny 
O'Loughlin by Burg, it necessarily follows that the Trial Court found that 
Burg dominated Jenny, because there would have been no reason for the Trial 
Court to consider whether there was any "improper" domination unless it had 
found some domination existed. If there was a fiduciary relationship the 
question of "improper" domination becomes immaterial. In like manner, there 
would have been no occasion for the Trial Court to consider whether Burg 


"abused" the fiduciary relationship unless the Court had considered there was 


a fiduciary relationship to be abused. 


(b) ‘In any event appellants contend that under the evidence in this 
case the Trial Court was required to find that a fiduciary relationship 


existed between Jenny O'Loughlin and Joseph Burg. In Staufenbiel v. Staufenbiel, 
(1944) 388 321.511,58 N.E.2d 569, the Court said (page 573 of 58 N.E.2d): 


t settled . t ou ts 


get any bounds to the facts and pa eematanes out_of which a fiduciary 
xelationship may spring. The fiduciary relationship, with its legal 
incidents, includes not only all legal and technical relations such 
as guardian and ward, riapaaged and client, principal and se and 


"(citations omitted) 
underscoring supplied) 


Fiduciary relationships are not limited to cases where the parties 
are related to each other, but the doctrine is said to extend "in all of its 
breadth and with all of its effects to all persons who obtain legal title o@ 
possession of property in any manner so that he cannot equitably retain it 
against the rightful ower. In such circumstances equity carries out the 
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theory of double ownership, equitable and legal, by impressing a constructive 
trust upon the property in favor of the one who is in good conscience en- 
titled to it, and who is considered in equity as the beneficial owner." 
| 
Qldland v. Gray (10 Cir.1950) 179 F.2d 408,414. 
In Johnson v- Mansfield, ete. (D.C.WDLA.,1958) 159 F Sapp. 104,119, 
the Court said: 
"A fiduciary relationship exists where a special confidence is 

reposed in one who in equity and good conscience is bound to act 

in good faith and with due regard to ses interests of the one re- 

posing the confidence, onfid 2. d 

whether the origin is moral, social, abliestie or merely personal; 


or where a person has Knowledee and authority which he is bound 
to exercise for the benefit of another person". (underscoring supplied) 


In Farrow v. Dormott Drainage District (8 Cir-1944) 139 F.2d 800, 
a fiduciary relationship was held to exist between a Drainage District and a 
Bondholders! Committee. 

And in Swon v. Huddleston,Mo.1955,282,SW 2d 18 ,25,55 ALR 24,205, 
the Court said: | 


"We also hold that Huddleston was in a confidential relation- 
ship with Ida Swon, and, through her with the Swon heirs involved 
here, he was her brother... There is also evidence that until 1946 
he continued unofficially to receive certain funds for the children 
from Ella Wallace. The family respected and looked up td him. 

All this, we think was sufficient to establish a confidential and 
fiduciary relationship which means confidence reposed and influence 
arising from that confidence". 

That trust and confidence was reposed in Burg by Jenny O'Loughlin 
is clearly established by the testimony of Mrs. Josephine Traynor, Mr. 
William Galbraith, the bank official William H. Martin, Jr., and the secre- 
tary of the Oriental Buildirg Association Ralph Xander, and the testimony of 
the two officials, as well as that of other witnesses establishes that Burg 
accepted her trust and confidence and acted upon it. And the documentary 
evidence of the General Accounting Office established a pattern, during the 


four years for which such records were available, of Jenny O'Loughlin turning 


| 
over nearly all of her retirement annuity checks to Burg. While the evidence 
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is replete with instances of Jenny O'Loughlin turning over management and 
control of her property and money to Burg, there is no evidence in this 
case that control of any money or property ever flowed from Burg to Jenny 
O'Loughlin, or that Burg ever actually put any specific funds of his own into 
any of the so-called joint properties or accounts, or that Burg ever had an 
account in his own name throughout his entire lifetime. Jenny O'Loughlin's 
serious illness, dating from 1937, and Burg's advantage of 21 years in age 
over Jenny, also strongly indicate the dominant position held by Burg in 
the relationship between the two. 

It_is well settled that once a fiduciery relationship is shown 
to exist, the burden is on the one profiting by the transfer of property 
to show that it was procured fairly and without the exercise of undue in- 
fluence. Thus the Court said, in Staufenbiel v. Staufenbiel, 388 T11.511, 
58 H.E. 2d 569,574: 

ducia lations lished, the b 


on the one profiting by the transfer of property to show that 
f without the ex f undue influ . 


If such relationship existed at ‘the time of the transfers, then the 
transactions are deemed to be presumptively fraudulent and will be 


unless the one in whom the confidence and trust was 
ablishes +: fairness by ar and convincing proof 


To the same effect are Horne v. Holley, 167 Va.234,188 S.E.169; 
Swon v. Huddleston, (Mo. 1955) 282 S.W.2d 18,25; Hagan v- Dundore (Md.1947) 
50 A 2d 570; 3 Pomeroy Equity Jurisprudence, 5th Edition, Section 956, 
page 790. 


VII = XIII 
(a) For the reasons heretofore set forth in the absence of proof 
by Burg's successor in interest of the complete fairness of the transactions 
whereby Burg became record owner as joint tenant with Jenny O'Loughlind? 
the real estate on Otis Street, the transactions should be presumed invalid 
between the two, and appellants should be awarded judgment for one-half the 
sale price of $27,500.00 received by Burg for said real estate after 
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Jenny O'Loughlin's death. 


(b) The Finding by the Trial Judge that Burg and Jenny O'Loughlin 


acted jointly in the handling of their property is clearly erroneous. On 
the contrary, the undisputed evidence establishes that Burg handled all their 
transactions. Furthermore, there is no Seieaten in this ease that Joseph 
Burg reposed trust or confidence in Jenny O'Loughlin. The evidence is all 
the other way, 1. e., that Jenny O'Loughlin reposed trust and confidence in 
Burg who accepted the same and acted thereon. 

(c) There is no "documentary evidence" in this case which is 
"prima facie" evidence of joint tenancy as stated by the trial Judge. Nor is 
there any other evidence of joint tenancy herein as to any of the accounts or 
the bequests under the New Mexico will. | 

(d) The Trial Court in effect put the burden on Sopellants to prove 
that Burg and Jenny O'Loughlin did pot intend to create joint tenancy in their 
money and property and to prove that said decedents did pot know and under- 
stand the nature of joint estates, whereas the Trial Court should have placed 
the burden on defendants, appellees here, to prove the affirmative of those 
propositions since defendants pleaded the same and relied thereon as a defense 
to this action. Appeal of Garland, 126 Me.84,136 A 459,463,certiorari denied 
274 U.S.759,71 L.Ed.1338, 47 Sup.Ct.769. | 

(e) For the reasons herebefore stated, the Trial court erred in 
not impressing a trust on the $8,000.00 on deposit in the Chase National 
Bank in favor of appellants and awarding appellants judgment against appellees. 
for the remaining monies and property shown by the evidence to belong to Jenny 
O'Loughlin. : 

(f) The Trial Court erred in awarding defendants judgment at the 
close of plaintiffs' case and in not awarding plaintiffs judgnent when the 
evidence clearly established plaintiffs' right to recover the Equitable 


account, and Jenny O'Loughlin's share of the National Bank of Washington 
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and the Oriental Building Association accounts and of the bequests under 


the will of Dolores Otero de Burg, and in the absence of proof to the con- 


trary by defendants, one-half of the sale price of the real estate on Otis Street. 


CONCLUSION 
Appellants respectfully submit, in the light of the evidence in 

this case and the law applicable thereto, especially the decisions of this 
Court in Harrington v. Emmermap, Murray v. Gadsden, Thompson v. Thompson, 
and Imirie v. Imirie, discussed supra in this brief, that the judgment below 
should be reversed and in conformity with the holding of this Court in said 
cases, judgment entered in favor of appellant administratrix of Jenny 
O*Loughlin for the full amount of the Equitable account, one-half the 
National Bank of Washington account, and $11,000.00 of the Oriental account, 
with interest, and that appellants should, in addition thereto, be awarded 
judgment for Jenny O'Loughlin's share of the New Mexico bequests, in accord- 
ance with the provisions of said will, as well as for her share of the proceeds 
of sale of the Otis Street real estate. 

Respectfully submitted, 

Paul Lee Sweeny 

406 Southern Building, 

1425 H Street, N. W. 

Washington 5, D. C. 

Attorney for Appellants. 
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STATEMENT OF QUESTIONS PRESENTED 


The first question is whether the lower Court was correct in grant- 
ing appellees’ motion for judgment at the conclusion of appellants’ case 
where the evidence established that it was the intent of the two persons con- 
cerned to pool their resources, each making substantial contributions as 
the consideration therefor, in creating joint tenancies with right of sur- 
vivorship as to all of their property interests, to which individual appellee 
succeeded as administratrix of the surviving tenant's estate. 


The second question is whether the lower Court was correct in 


granting appellees’ motion for judgment, where the will of a testatrix 
domiciled in the State of New Mexico left a bequest to two legatees, jointly, 
which was paid to the estate of the surviving legatee, and where appellants, 


as heirs of the predeceased legatee, in claiming an interest in such legacy 
introduced no evidence showing that the New Mexico Court wrongly con- 
strued the New Mexico law or that the legacy was illegally or wrongfully 
paid, and where the evidence affirmatively established that the legacy was 
paid purusant to the laws of New Mexico. 
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SUMMARY OF ARGUMENT 


ARGUMENT: 
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Each Made Substantial Contributions as the Consideration 
Therefor, in Creating Joint Tenancies with Right of Survivor- 
ship as to All of their Property Interests, to Which Individual 


Appellee Succeeded as Administratrix of the muna: 
Tenant's Estate 


. Where the Will of a Testatrix Domiciled in the State of New 
Mexico Provided for a Bequest to Two Legatees Jointly, | 
And Such Legacy was Paid to the Estate of the Surviving | 


Legatee, and Appellants, as Heirs of the Predeceased 


Legatee, in Claiming an Interest in Such Legacy, Introduced 
No Evidence Showing that the New Mexico Court Wrongly' 


Construed the New Mexico Law or that the Legacy was 


Illegally or Wrongfully Paid and Where the Evidence Affirm- 
atively Established that the Legacy was Paid Pursuant to: ithe 
Laws of New Mexico, it was Proper for the Lower Court to 
Grant Appellees' Motion for Judgment on the Ground that: 


Appellants Failed to Prove a Prima Facie Case 


CONCLUSION 


TABLE OF CASES 


Citizens National Bank of Albuquerque v. First National Bank, : 
29 New Mex. 273, 222 P. 935 ae 


In re Conley's Will, 58 N. Mex. 771, 276 P. eas 906 
Dunham v. Stitzberg, 53 N. Mex. 81, 201 P. (2d) 1000 . 


* Harrington v. pemeraen | 88 App. D.C. 23, 186 
F. (2d) 757 


* Imirie v. Imirie, 100 App. I D.C. 371, 246 
F. (2d) 652 : dee 


24 
25 
25 


11, 12, 16, 19, 21 


. | 11, 16, 18, 20 


(iv) 
TABLE OF CASES 
(Continued) 
Page 


*Murray v. Gadsen, 91 App. D.C. 38, 197 F. (2d) 194. i . 11, 16, 19 


* Thompson v. eee 100 fais D.C. 285, 244 
F. (2d) 374. Ce Ree, Gt .  . 11, 16, 20 


* Cases chiefly relied upon are marked by asterisks. 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,362 


MARY J. DONOUGHE, 
individually in her own right and as Administratrix 
of the Estate of Jenny M. O'Loughlin, deceased, and 


EILEEN D. GOBIN, i 
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NETTIE F. MORGAN, 


individually and as Administratrix of the Estate of 
Joseph Paul Burg, deceased, and 


UNITED STATES FIDELITY AND GUARANTY co., 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


JURISDICTIONAL STATEMENT 


Complaint was filed in the District Court by the two appellants as 
heirs at law of Jennie M. O'Loughlin, deceased, and by one of them as Ad- 
ministratrix of her estate. The action sought to impress a constructive 
trust upon funds and property held during the lifetime of Jennie M. O'Loughlin 


and Joseph Paul Burg, as joint tenants, and thereafter acquired by 
Joseph Paul Burg as the surviving tenant (J.A. 1-7, 13, 14, 16-19). 


The suit was filed against Nettie F. Morgan, individually and as 
Administratrix of the Estate of Joseph Paul Burg, deceased, and 
against the United States Fidelity and Guaranty Co., as surety on 
her bond. Nettie F. Morgan was sued individually by reason of her 
having given a special undertaking as Administratrix of the Burg 
estate (J.A. 1, 2, 9, 10). 


At the trial of this cause, a non-jury action, the Court granted 
appellees' motion for judgment made at the conclusion of appellants' 
case on the ground that appellants failed to prove a prima facie case 
(J.A. 28, 104, 105). 


Jurisdiction was conferred upon the Court below by Title 11-306 
of the D. C. Code, 1951 Edition, and is conferred upon this Court by 
Title 28-1291, United States Code. 


COUNTER STATEMENT OF THE CASE 


(Pursuant to Order of this Court of August 28, 1961, a Supple- 
mental Appendix is set forth following this brief. References herein to 


said appendix are noted as "Supp. App"’.) 


Jennie M. O'Loughlin was brought to Washington by Mrs. Burg 
(J.A. 45) when she was 12 years of age (J.A. 38) in about 1901 (J.A. 72). 
She resided in the Burg residence in Brookland with Mrs. Burg and the 
latter's son, Joseph. After Mrs. Burg died, Jennie and Joseph continued 
to reside at the old Burg residence until 1939 or 1940, when the property 
was sold to the Government (J.A. 39). Thereafter, they continued to 
reside together in an apartment in the same neighborhood until the death 
of Jennie on April 29, 1956 (J.A. 39). 


ce ea 


Jennie was employed with the Federal Government from 1917 
(J.A. 72) until she retired with total disability, her last position being 
that of assistant clerk in the Internal Revenue Bureau (I .A. 70-72). 
Her annuity commenced April 1, 1937, at a rate of $63.61 per month 


(J.A. 70, 71), with various statutory increases over the years, to 
the rate of $111.00 per month beginning October 1, 1955 (J.A. 71, 72). 


In considering Jennie's application for retirement from the Civil 
Service with total disability, she was examined at Mt. Alto Hospital by 
Dr. Eli H. Orr, a neuropsychiatrist (J.A. 71, 110-12) . Dr. Orr re- 
ported she had "a psychoneurotic condition manifested by an anxiety and 
phobia centering around the obsession that she has cancer. No amount 
of persuasion or scientific medical examination can convince her other- 
wise. She is correctly oriented in all other spheres, and insight and 
judgment in other matters except this appear to be normal." "The 
neurological examination is normal". She "is not psychotic, although 
she lacks insight into her obsession. She is competent to handle funds 
and a guardian is not indicated". (J.A. 111, Pl. Ex. 18-C). 


Kathleen Noel had known Joseph and Jennie all through the years 
(J.A. 45) and was one of their closest friends (J.A. 47). After Jennie 
and Joseph moved from the Burg residence to the apartment, Miss Noel 
saw them approximately every day in the summer and they would usually 
have lunch together (J.A. 45, 46). Jennie and Joseph got along wonder - 
fully together. Jennie always spoke of everything as "we", "We do this". 
She never said "I am going to do it", she said, "We" (JIA. 47). Jennie 
was a very, very smart young woman, very intelligent. | She was very 
determined. Joseph Burg could dominate her only so far as Jennie was 
willing to be dominated. He could not dominate her if she was not in 
accord and Joseph did not direct Jennie in what she should do 
(J.A. 47, 48). 


Joseph referred to Jennie variously as his niece and as his 
sister (J.A. 56, 60, 69). They lived very conservatively, were thrifty 
people and did not discuss their business affairs with others (J.A. 43, 
69, 96). 


Joseph Burg was employed in the Department of State and for 
some years was in the Consular service in Germany (J.A. 59). Mr. Burg 
retired from his employment (J.A. 46, 50, Pl. Ex. 16), around 1940 
(J.A. 50, 51). 


In August, 1929, Jennie opened an account in her individual name, 
No. 12,886 in what is now the Equitable Savings and Loan Association. 
This account was transferred into the joint account of Jennie M. O'Loughlin 
and Joseph Paul Burg on August 7, 1939, at which time the balance there- 
in was $4237.30 (Pl. Ex. 20, J.A. 73). The Association changed to a 
permanent plan on June 30, 1952 (J.A. 74, 76), and this account was 
renumbered 2898. New signature cards were signed by the parties at 
that time to meet the requirements of the Association (J.A. 74, 76, 
Pl. Ex. 23). It was a dividend bearing joint share account in the name 
of Jennie Margaret O'Loughlin and Joseph Paul Burg, "balance at death 
of either to the survivor" (Pl. Ex. 23). After the account was made 
joint in 1939, two deposits were made therein, one of $53.20 on 
March 1, 1956, and the other, in the sum of $50.00 on April 2, 195€. 
The official testifying on behalf of the Association did not know who made 
the first of these deposits but said Joseph Paul Burg made the April 2, 
1956 deposit (J.A. 76, 77). Of the three withdrawals made from this 


account (J.A. 75), two were made by Jennie, one of $2000.00 on 
October 19, 1943, and the second of $308.98 on December 18, 1943 
(J.A. 75). The final withdrawal on July 9, 1956, closing out the 
account, was made by Joseph Paul Burg as the surviving tenant 
(J.A. 75). 


3) 


The sum of $8500.00 was paid to Joseph Burg by the United States 
Government in condemnation case District Court No. 2561, filed October 
1, 1938, as result of the taking of Lot 800 in Square 3966 (the old Burg 
residence), which property had been owned by Mr. Burg in his individual 
name (J.A. 115). 


On September 5, 1939, Joseph Burg and Jennie O' Loughlin opened 
an interest bearing joint savings account, No. 4431, (J.A. 54, 55) in what 
is now the Brookland Branch of the National Bank of Washington (J.A. 53). 
They were joint owners of the account with balance at death of either to 
belong to the survivor (Pl. Ex. 9A). Neither of these parties had an in- 
dividual account at the bank (J.A. 56). At the date of Jennie's death the 
balance in the account was $6072.08 (Pl. Ex. 8-E). As surviving tenant, 
Joseph Burg made several deposits and withdrawals with respect to said 
account (Pl. Ex. 8-E, J.A. 55, 56). After his death, the account was closed 
and the balance therein of $5185.34 was paid to the Estate of Joseph Burg 
(J.A. 55, 56, Pl. Ex. 8-E). 


Mr. Martin, officer at the Brookland Branch of this bank, said that 
Joseph and Jennie came to the bank quite often together, and he seldom 


saw one when he didn't see the other, they were together most of the time. 
Mr. Burg would go to Mr. Martin's desk to transact his business rather 
than through the teller (J.A. 54). 


Lot 825 in Square 3883 (1040 Otis Street, ee was purchased 
by Joseph Paul Burg and Jennie M. O'Loughlin and title thereto was con- 
veyed to them as joint tenants by deed dated December 5, | 1940 (J.A. 10, 115, 
116), the total purchase price being $9000.00 (J.A. 116). The cash pay ment of 
$6243.24 was paid by them through the withdrawal of this sum from their joint 
account inthe National Bank of Washington (J.A.56). The withdrawal ticket 
(Pl. Ex. 9-F) was signed by both Jennie O' Loughlin and Joseph Burg, (J.A. 56). 
Upon withdrawal of this sum they obtained a cashier's check from the 
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bank in said amount payable to the Columbia Title Insurance Company 
(J.A. 56, Pl. Ex. 9-G). The former owners of this property had 
obtained a loan of $2700.00 on it, in October, 1940, and George Borger 
was trustee of the trust securing this loan. The note was due 

October 18, 1943 (J.A. 79, 80). The $2000.00 withdrawal from their 
joint account in the Equitable Association on October 19, 1943, in the 
form of a check payable to Jennie and endorsed by her, was deposited q 
to the account of George I. Borger (J.A. 74, 75, Pl. Ex. 21). 


On December 1, 1941, Joseph Burg signed a contract for the j 
purchase of Lot 16 in Square 3883 (1036 Otis Street, Northeast), for the 
sum of $5000.00 (J.A. 80, 81). The purchasers were Joseph Paul Burg 
and Jennie M. O'Loughlin, who acquired title as joint tenants (J.A. 10, 
80). The sum of $1563.17 was paid in cash at the time of settlement on 
January 2, 1942 (J.A. 80, Pl. Ex. 24). They borrowed $3500.00 from 
the Oriental Building Association on a first trust, the note given therefor 
being signed by Joseph Burg and Jennie O'Loughlin (J.A. 81, 57, 58, 

Pl. Ex. 10-B). Joseph Burg took care of the payments on this note 
going in to see Mr. Xander, secretary of the Association, once a 
month, which practice continued until the note was paid off on 

July 8, 1949 (J.A. 57, 58). Most of the time Miss O'Loughlin accompa- 
nied Joseph Burg to the Association offices, although he would transact 
the business with Mr. Xander. Other than the occasions of signing 
papers, signature and account cards, she did not enter into the trans- 
actions (J.A. 57, 58). 


Joseph Burg collected the rents and looked after the repairs on 
these Otis Street houses (J.A. 46). They were owned continuously by 
Joseph Burg and Jennie O'Loughlin, as joint tenants, from the dates of 
the respective deeds of conveyance until the death of Jennie M. O'Loughlin 
(J.A. 7, 10, 46). After Jennie's death, Joseph Burg, as surviving 
tenant, owned these lots until they were sold to Esso Standard Oil 


Company for the sum of $27,500.00. The deed of conveyance with 
respect to this sale was executed by Joseph Burg on aay 22, 1957 
(J.A. 7, 10, 77, 78, 115). 


Jennie O'Loughlin conveyed Lot 8, Block 4, ena Maryland 
to Joseph Paul Burg in the year 1937 (J.A. 20). For the sale of 25 
lots in Acredale, Maryland, including said Lot 8 (J.A. 107), there was 
paid to Joseph Burg the sum of $20, 118.89 (J.A. 116). Account No. 17, 
442 was opened on January 18, 1951, in the Oriental Building Associa- 
tion in the joint names of Joseph Paul Burg and Jennie M. O'Loughlin 
(J.A. 59, 64, Pl. Exs. 11-A, 12). It was opened with a check for 
$20,118.89, which was made payable to Joseph Paul Burg. The check 
was endorsed by him in the presence of Mr. Xander, and then turned 
over to the Association (J.A. 64, 65). Account No. 17, 442 was closed 
out by Joseph Paul Burg on July 8, 1954, and the Association's check 
for $20,022.22 was made payable to Mr. Burg (J.A. 59, | 60, Pl. 
Ex. 13). Joseph Burg endorsed this check and gave it back to 
Mr. Xander instructing him to split it up in two amounts and open up 
a single account in his name and a single account in his niece’ s 
(Jennie's) name (J.A. 60). 


Accordingly, $9022.22 was credited to a new account under the 


name of Joseph Paul Burg and $11,000.00 was credited to a new account 
under the name of Jennie M. O'Loughlin (J.A. 61). said accounts being 
Nos. 19, 364 and 19, 365, respectively (J.A. 61, 5). These new accounts 
were opened up on the same day that Mr. Burg closed out Account No. 

17, 442 (J.A. 61). | 


The account for Jennie, No. 19, 365, was opened without having 
a signature card from her (J.A. 63, 65). It was done at the insistence 
of Mr. Burg and on his promise to bring the card in the next day (J.A. 63). 
However, Mr. Burg did not return the signature card for Jennie (J.A. 62). 
The money was then withdrawn from accounts, Nos. 19, 3e4 and 19, 365 
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upon Mr. Burg's order. Two checks were drawn to the respective 
payees (J.A. 65, Pl. Exs. 14, 15). Mr. Burg got the check for 
Miss O'Loughlin but brought it back unendorsed and said she wouldn't 
take it (J.A. 63). Asa consequence, a new joint account, No. 19381, 


was opened on July 12, 1954, putting the money back the way it was 

before (J.A. 66, Pl. Exs. 11-D, 16). Account 19381 was in the joint 
names of Joseph Paul Burg and Jennie M. O'Loughlin with right of 
survivorship (Pl. Ex. 16). It was a dividend earning account (J.A. 62, 

Pl. Ex. 11-D), and at the time of Jennie's death had a balance therein 

of $20,600.00 (J.A. 61, Pl. Ex. 11-D). It was closed out in August, 1958, 
by the estate of Joseph Burg (J.A. €2, Pl. Ex. 11-D). 


On March 27, 1941, Joseph Paul Burg and Jennie M. O'Loughlin 
signed a memorandum reciting the conditions under which they had made 
a non-interest bearing loan for the benefit of Dolores Otero De Burg in 
the total sum of $5502.70. This loan was secured by a warranty deed 
to Joseph Paul Burg and Jennie M. O'Loughlin, joint tenants, on certain 
real estate in Albuquerque, New Mexico. The deed, dated January 4, 1941, 
was executed on April 1, 1941, by Dolores Otero De Burg as president 
of Security Home and Investment Company, a corporation, and title- 
holder of said real estate (J.A. 21, 23, Supp. App. 1, 2). 


Dolores De Burg died October 25, 1955, and her last will was 
admitted to probate in the District Court of Bernalillo County, New Mexico 
(J.A. 83, 84, Pl. Ex. 26). The final account and report of the executor 
of her estate was filed in said Court on June 3, 1959, along with an 
Exhibit "A", setting forth the accounting of assets, distribution and cash 
expenditures of the estate (J.A. 84, Pl. Ex. 27). 


The aforesaid real estate which was subject to the mortgage 
given to secure the loan of $5502.70, was directed to be sold by 
paragraph 22 of Mrs. De Burg's Will, and the loan was to be repaid by 
the executor from the proceeds of sale, as provided by paragraph 21 
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of the Will, in exchange for an.acquittance of the indebtedness by a quit 
claim deed of said interest in the premises (Pl. Ex. 26). Exhibit "A" 
to said account shows in Item 72 on page 8 thereof, the payment to 
Joseph Paul Burg on September 16, 1957, of $5502.70, for release of 
mortgage on estate premises as per paragraph 21 of wa (J.A. 84, 94, 
Pl. Ex. 27). 


In paragraph 22 of the Will, testatrix provided that "to Joseph 
Paul Burg and Jane O'Loughlin, jointly, I give, devise and bequeath a 
one-fourth (1/4) interest in and to said proceeds", referring to the 
net proceeds of sale of this real estate, after payment of said loan and 
specified expenses (Pl. Ex. 26). 


The executor of Mrs. De Burg's estate prayed i Court in his 
final account, that a decree be made for the distribution of the remaining 
proceeds of said estate to the person or persons entitled (Pl. Ex. 27, 
page 18). Item 85 of Exhibit "A" reported a distribution on December 20, 
1957, to Estate of Joseph Paul Burg of $3500.00, and Item 102 of said 
exhibit, relating to the final amount due four designated beneficiaries, 
states in (b) thereof, "Estate of Joseph Paul Burg, ded.., net total 
amount due being $7751.92 with previous advance in the sum of 
$3500.00 credited, $4251.92" (Pl. Ex. 27). It was stipulated at the 
trial that the $3500.00 was paid to Joseph Burg's estate in December, 
1957, and the balance of $4251.92 was paid in July, 1959 (J.A. 94). 


Jennie O'Loughlin died on April 29, 1956 and Joseph Paul Burg 
died on December 6, 1957 (J.A. 12). 


The Supplemental Pre-Trial Order made provision for identifying 
by the Pre-Trial Examiner of copies of the income tax returns of the 
decedents, Joseph Paul Burg and Jennie M. O'Loughlin for the years 
1951 through 1955. Also, it was stipulated that these returns could be 
introduced into evidence without formal proof, subject to objection for 


relevancy and materiality (Supp. App. 2). 
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The complaint was filed in the lower Court on May 11, 1959 
(J.A. 1-7). Amendments to the complaint were also filed. (J.A. 13, 
14, 16-19). Answers were filed to the complaint and to the amendments 
(J.A. 7-9, 15, 20, 21, 115-118). At the trial of this cause, a non- 
jury action, the Court granted appellees' motion for judgment made at 


the conclusion of appellants' case on the ground they failed to prove a 
prima facie case (J.A. 28, 104, 105). Findings of fact and conclusions 
of law were made by the Court (J.A. 24-27) and judgment was entered 
in favor of the appellees (J.A. 27, 28). 


This appeal is taken from the aforementioned judgment. 


STATEMENT OF POINTS 


1. The action of the Court below in granting appellees’ motion 
for judgment at the conclusion of appellants' case was proper where the 
evidence established that it was the intent of the two persons concerned 
to pool their resources, and each made substantial contributions as the 
consideration therefor, in creating joint tenancies with right of sur- 
vivorship as to all of their property interests, to which individual 
appellee succeeded as administratrix of the surviving tenant's estate. 


2. Where the will of a testatrix domiciled in the State of New 
Mexico provided for a bequest to two legatees jointly, and such legacy 
was paid to the estate of the surviving legatee, and appellants, as heirs 
of the predeceased legatee , in claiming an interest in such legacy intro- 
duced no evidence showing that the New Mexico Court wrongly construed 
the New Mexico law or that the legacy was illegally or wrongfully paid and 
where the evidence affirmatively established that the legacy was paid 
pursuant to the laws of New Mexico, it was proper for the lower Court 
to grant appellees' motion for judgment on the ground that appellants 
failed to prove a prima facie case. 
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SUMMARY OF ARGUMENT 


Appellees contend that in the period from 1939 to 1956 
Joseph Burg and Jennie O'Loughlin carried out a plan whereby they 
pooled all of their property interests and placed them in joint tenancy. 
Their many actions taken in carrying out this arrangement constituted 
a clear intent on their part to create joint tenancies with right of 
survivorship. Accordingly, and as set forth in the statement of this 
Court in footnote 2 of the Imirie case, ibid, such right of survivorship 
should be recognized. Moreover, the intent and actions of these parties 
in combining their property interests establish an agreement and under- 
standing between them to pool and place these interests in joint tenancy. 
The.contributions each made to the pooling arrangement is the considera- 
tion supporting this agreement. Hence the instant case is to be distinguished 
from the basic holdings in Harrington v. Emmerson, Mur ray v. Gadsen, 
Thompson v. Thompson, and Imirie v. Imirie, ibid, wherein no considera- 
tion existed for the creation of the joint tenancy accounts there involved. 


In the instant case, from the inception of the pooling arrangement 
in 1939 to Jennie's death in 1956, both of these parties were receiving 
salary or retirement pay from the Federal Government. In 1939, both 


parties owned assets in their individual names. During the period of 
this arrangement they opened several savings accounts in their joint 
names, in separate transactions, they acquired two pieces of real estate 
as joint tenants, and they made a loan which was secured by a warranty 
deed given to them as joint tenants on certain real estate in New Mexico. 
Also, there was a transfer of one account, originally in the individual 
name of Jennie O'Loughlin, into a joint account in both of their names. 
In addition, Jennie closed a savings account in her individual name at 
the National Savings and Trust Company and Joseph sold'the Acredale, 
Maryland lots titled in his name. | 
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In the course of all of these transactions, they signed innumerable 
signature cards and other documents creating joint tenancies. They with- 
drew money from both the Equitable Association and National Bank of 
Washington joint accounts for the making of payments on the two pieces 
of jointly held real estate. They signed a note and deed of trust securing 
one of the pieces of real estate being purchased and made the monthly 


payments thereon over a long period of years. 


Thus, in the period from 1939 to 1956, all of their property 
interests had been combined and were held in joint tenancy with right 
of survivorship. At Jennie’s death in 1956, neither of these parties 
owned any property in their individual names. 


It may be noted further, that all of the joint tenancies created 
by the parties, with the exception of the Equitable Association joint 
account, qualify as joint tenancies within the principle stated in 
Harri nv. Emmerman, ibid, in that with respect to each such 
property, Joseph and Jennie acquired identical interests, commencing 
at the same time, by the same undivided possession and by the same 


conveyance or other instrument of ownership. 


The Equitable account, initially the individual account of 
Jennie, was created into a joint account in both of their names in 1939. 


Appellees contend, as already noted, that the elements of intent and 


consideration involved with respect to the Equitable account are but a 
part of the intent and consideration making up the overall plan of these 
parties to place all of their property in joint tenancy. As a consequence, 
appellees submit, in accordance with the ruling of the lower Court, that 
Joseph Burg became the rightful owner of all of these properties, as the 
surviving tenant,| upon the death of Jennie O' Loughlin. 


The other aspect of this case pertains to the bequest made in 
paragraph 22 of the will of Dolores Otero De Burg. She was a domiciliary 


13 


of the State of New Mexico and her estate was administered therein. 
Paragraph 22 directed that certain real estate in Albuquerque, New 
Mexico "be converted into cash by a sale", and after payment of certain 
obligations and administration expenses, the testatrix provided that 

"to Joseph Paul Burg and Jane O'Loughlin, jointly, I give, devise and 
bequeath a one-fourth (1/4) interest in and to said proceeds". This 
bequest was paid to the Estate of Joseph Paul Burg, deceased, as the 
suriving joint tenant. The record establishes that this payment was 
made pursuant to the probate proceedings in the New Mexico Court. 
Accordingly, a determination necessarily must have been made in 
accordance with the laws of New Mexico as to the proper distributee 

of such bequest. Decisions of the highest Court of New Mexico establish 
that a decree entered in a probate proceeding in that state is final and 
conclusive as to the title of the distributees therein. | 


The complaint and amendments thereto filed by appellants in the 
Court below do not claim an interest in this bequest. Such claim was 
first made by the appellants in their Second Pre-Trial Statement and the 
same was carried into the Supplemental Pre-Trial Order. Appellants 
have never stated the basis of their claim, nor have they contended that 
the New Mexico Court wrongfully construed the laws of that State in 
regard to the De Burg will. Nor do they charge that the executor 
improperly paid the bequest to the estate of Joseph Burg. No evidence 
was offered showing that the legacy under paragraph 22 was illegally 


or improperly paid, or of any irregularity whatsoever in the New Mexico 


Court proceeding or that it was in any way contrary to the laws of New 
Mexico. | 


Appellees accordingly submit that the lower Court was correct 
in making a finding for judgment at the conclusion of appellants’ case 
on the ground they had not proved a prima facie case. 
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ARGUMENT 


I 


THE ACTION OF THE COURT BELOW IN GRANTING APPELLEES' 

MOTION FOR JUDGMENT AT THE CONCLUSION OF APPELLANTS' 

CASE WAS PROPER WHERE THE EVIDENCE ESTABLISHED THAT IT WAS 

THE INTENT OF THE TWO PERSONS CONCERNED TO POOL THEIR 

RESOURCES, AND EACH MADE SUBSTANTIAL CONTRIBUTIONS AS 

THE CONSIDERATION THEREFOR, IN CREATING JOINT TENANCIES 

WITH RIGHT OF SURVIVORSHIP AS TO ALL OF THEIR PROPERTY 

INTERESTS, TO WHICH INDIVIDUAL APPELLEE SUCCEEDED AS AD- 

MINISTRATRIX OF THE SURVIVING TENANT'S ESTATE. 

The evidence establishes that Joseph Burg and Jennie O'Loughlin. 

had been employees of the Federal Government. Jennie retired in 1937, 
and Joseph's retirement followed within a few years. During that period 
salary and retirement pay appeared to be the principal, if not the only, 
source of their income. Then in late 1938, pursuant to condemnation 
proceedings, Joseph Burg received $8500.00 from the sale to the 


Government of the old Burg residence. 


In the following year, they began to pool their resources. The 
first step in the process was the changing over by Jennie in August, 1939, 
of her savings account with the Equitable Association into a joint account. 
Within a month thereafter, the parties opened a joint savings account at the 
Brookland Branch of the National Bank of Washington. 


By late 1940, Joseph and Jennie became interested in real estate. 
Their first purchase was the 1040 Otis Street property for $9000.00. 
A substantial portion of this was paid through the withdrawal of $6243.24 
from their joint bank account in the Brookland Branch. Title to this 
property was taken by them as joint tenants. At least part of the $2700.00 
loan standing against this property at the time of their purchase appears to 
have been paid in October 1943, by the withdrawal of $2000.00 from their 
joint account in the Equitable Association. 
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Near the end of 1941, they purchased the real estate at 
1036 Otis Street, Northeast. Although the purchase contract was 
signed by Joseph Burg alone, title to this property was taken in both 
of their names as joint tenants. To finance this purchase, they 
borrowed and both signed papers for a $3500.00 first trust loan from 
the Oriental Building Association. The balance of the purchase price, 
a little in excess of $1500.00, was paid in cash at the time of 
settlement for the property. | 


In early 1941, they made a non-interest bearing loan in the sum 
of $5502.70 for the benefit of Dolores Otero De Burg. This loan was 
secured by a warranty deed on certain real estate in Albuquerque, 

New Mexico, the deed running to Joseph Burg and Jennie O' Loughlin 
as joint tenants. Both Joseph and Jennie signed a memorandum in 
March, 1941, reciting the circumstances under which the loan was made. 


For several years following, Joseph and Jennie did not add to 
their holdings. However, during this period they continued to make 
the monthly payments on the Oriental Building Association loan until 
it was paid off in 1949. In addition, Jennie closed out a savings account 
in her individual name at the National Savings and Trust Company in 
September, 1942 (J.A. 82). In late 1950, Joseph sold the Acredale, 
Maryland, lots titled in his name, and the check from this sale was 
endorsed over by him to the Oriental Association as the initial deposit 
in opening their first joint account in that Association. Following the 
attempted division of the money in this account in 1954, they opened a 
new joint account therein, the initial deposit being the identical amount 
on deposit in their first account when it was closed. 


Thus in the period from 1939 until the death of Jennie in 195€, 
Joseph and Jennie adopted and carried out a plan whereby they pooled 
all of their property interests and placed them in joint tenancy. The 


record fully and completely supports the consumation of ) such pooling 
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arrangement and no evidence to the contrary was introduced. 
Significantly, neither Joseph nor Jennie owned any property in their 
individual names at the time of Jennie's death. The evidence therefor 
clearly and convincingly supports the finding of the Trial Court that 

the parties pooled their resources and held title thereto as joint tenants 
during the 1939-56 period. 


In the light of the facts adduced, and the principles of law enunci- 
ated by this Court in Harrington v. Emmerman, 88 App. D.C. 23, 
186 F. (2d) 757, Murray v. Gadsen, 91 App. D. C. 38, 197 F. (2d) 
194, Thompson v. Thompson, 100 App. D. C. 285, 244 F. (2d) 374 
and Imirie v. Imirie, 100 App. D. C. 371, 246 F. (2d) 652, itis 
submitted that the action of the lower Court in entering judgment for the 
appellees was correct. The first of these principles is predicated upon 
the intent of Joseph and Jennie to create joint tenancies with right of 
survivorship. The second principle derives from the substantial contri- 
butions of Joseph and Jennie thereby constituting a valid and subisting 
consideration for the creation of these joint tenancies, and consequently 
distinquishes the instant case from the basic holdings in the four above- 
cited decisions. 


On the subject of intent, we start with the statement of this Court 


set forth in footnote 2 of Imirie v. Imirie, supra, at page 372, reading 


as follows: 


™* * * Perhaps however, we should here add that 

we do not read those cases (Harrington v. Emmerman 
and Murray v. Gadsen) as holding that any right of 
survivorship in a joint account is automatically de- 
feated if the donating party retains a power to with- 
draw during his lifetime. Nor do we read them as 
holding that any document purporting to create a 

right of survivorship in a joint account is 
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necessarily testamentary in character. On 
the contrary, we think that if the intent of the 
donor of the joint account to create a right of 
survivorship is clear, and no principle of pub- 
lic policy is violated by recognizing the right 
in the particular case, the right should be 
recognized." 


In the instant case there is relatively little direct testimony 
reflecting on the intent of the parties. However, the statement of Kathleen 


Noel, one of their closest friends, is extremely helpful, ‘when it is realized 
that after Jennie and Joseph moved from the old Burg residence to the apart- 
ment in 1939 or 1940, Miss Noel saw them nearly every day during the 


summer and usually had lunch with them. Miss Noel epitomized Jennie's 
words as to intent by saying, she always spoke of everything as "we", 
"We do this". She never said, "I am going to do it", she said "We". 


In addition to Miss Noel's testimony, the intent of these parties 
is very forcefully shown by their conduct and the pattern of their business 
transactions in the period from 1939 to 1956. Virtually every action of 
Joseph and Jennie points in the direction of an intention to create joint 
tenancies. They signed innumerable signature cards and other documents 
creating joint tenancies as to the various savings accounts. They both 
signed the bank withdrawal ticket for the cash payment on one of the Otis 
Street properties, and a note and deed of trust with respect to a real 
estate loan. They signed the memorandum in early 1941 regarding the 
terms of the loan made to Mrs. De Burg. Moreover, it may be noted 
that a second set of documents for the joint tenancy account at the 
Equitable were signed in 1952, when this Association required new cards 
incident to it's change to a permanent plan. Of considerable bearing 
was the refusal of Jennie to permit the division of the joint account in 
the Oriental Association. She would not sign the signature card to 
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open an individual account in her name and she refused to endorse the 
$11,000.00 Oriental Association check drawn to her order. But on the 
very date that she refused to sign the check, namely, July 12, 1954, 
she signed with Joseph, a signature card for a new joint account in this 
Association (Pl. Ex. 16). It may be observed also, that the purchase 
contract for the 1036 Otis Street property was signed by Joseph Burg 
alone, so that other instructions necessarily must have been given, 
because title to this real estate was conveyed to them as joint tenants. 
The closing out by Jennie of her individual account at the National 
Savings and Trust Company and the sale by Joseph of the Acredale, 
Maryland lots are a further indication of such intent. 


The testimony of Miss Noel reflecting on the intentions of the 
parties is extremely persuasive. Over and beyond that however, th2 
actions of Jennie and Joseph in the 16-year period commencing in 1939, 
distincly show their intent to create joint tenancies with right of 
survivorship. This decisive evidence, and the lact of any evidence to 
the contrary, fully supports the lower Court's finding that nothing in the 
record shows any intention on the part of Jennie and Joseph not to create 
joint tenancies. 


It accordingly follows, based on the above-quoted statement from 
the Imirie case, where the intent is clear, the right to create survivorship 
property interests should be recognized. While the statement in the 


Imirie case seemingly applies to instances where one of the parties is 
the "donor" of the account, it is submitted that it should be the more 
effective here, where the evidence shows the requisite intent and the 
pooling by both Joseph and Jennie of all of their resources into joint 
tenancies, with right of survivorship. 


Coming to the issue of a consideration for the creation of the joint 
tenancies, the facts clearly show that in 1939, Joseph and Jennie were 
enjoying a continuous income and each owned property in their individual 
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names. Both were frugal and not given to wasting money. Yet, at 
Jennie's death in 1956, neither of these parties owned any property in 
their individual names. All of their property interests had been combined 
and were then held in joint tenancy with right of survivorship. It there- 
fore follows, from their intent and their many actions taken in effecting 
this combining of property interests that an agreement and understanding 
existed between them to pool their property interests into joint tenancies. 
The consideration supporting this agreement is the respective contribu- 
tion each made to the pooling of their resources. 


In view of the intent and understanding of Jennie and Joseph to 
pool their property and of the consideration supporting this arrangement, 
appellees contend the instant case is distinguishable from the basic 
holdings of this Court in the four above ~cited decisions pertaining to 
joint tenancy. | 


In none of these four cases was there a consideration for the 
creation of the joint accounts. This Court noted in the Harrington case , 
supra, page 27, that "when a depositor creates a joint account for 
himself and another, without consideration, it is presumed to have been 
done for the convenience of the depositor". In Murray v. Gadsen, supra, 
page 49, it was observed, in referring to Mrs. Gadsen's testimony, 
that it "shows beyond peradventure, not only that the decedent executed 
the declarations concerning the accounts without consideration, and for 
her own convenience merely * * *". 


Further, it was conceded in the Harrington case that Mrs. Carlin 
owned the savings account in question, and that she continued after the 


change over to a joint account "to treat the account as her own and 
reported the dividends therefrom as part of her own income subject to 
federal taxation (Pages 24, 25)." Similarily, in Murray v. Gadsen, 

it was averred in the complaint that Mrs. Murray, after changing over 
three savings accounts to joint tenancy, "reported the dividends as her 
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own taxable income, and throughout her life continued to regard the 
accounts as her sole property (Page 46)". In the Thompson case, the 
joint account was created by Mrs. Thompson and her brother, with her 
own funds, as the Trial Court found, "to make the money available for 
use for the benefit of the deceased while she was in the hospital and 
might be unable to sign checks or otherwise exercise dominion over 
the account (page 286)". In the Imirie case, this Court observed that 
the funds in the several accounts involved "have been provided by only 


one of the signatories (Page 372)". 


In the instant case, the Supplemental Pre-Trial Order (Supp. App. 2) 
noted the initialing by the Pre-Trial Examiner of copies of the Federal 
Income Tax returns of Joseph Burg and Jennie O'Loughlin for the years 
1951 to 1955, inclusive. The stipulation in this Order provided for the 
introduction of these returns intc evidence without formal proof, but 
subject to objection for relevancy and materiality. The plaintiffs 
failed to proffer any of these returns and it is submitted that the Trial 
Judge had a right to infer in such a situation that none of the jointly 
held properties had been treated for income tax purposes by Jennie or 
Joseph as being individually owned by either of them. 


Accordingly, in view of the intent of Joseph and Jennie to create 
joint tenancies, as shown, and the consideration represented by the 
substantial contributions of each through the pooling of their resources, 
appellees submit that true joint tenancies resulted and that the parties 


intended to create rights of survivorship therein. 


In appellants’ argument, as set forth in their brief, they isolate 
each property and regard it as separate and distinct from each of the 
other properties. Appellees contend that such treatment of these property 
interests ignores both the intent and the consideration of the parties in 
their overall plan creating joint tenancies with respect to all of their 
property interests. Appellees point out further, that all of the joint 
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tenancy properties of the parties in this case, with the except:on of 

the Equitable Association account, qualify as joint tenancies within 

the principle stated in Harrington v. Emmerman, supra, at pages 26 
27, in that, with respect to each such property, Joseph and Jennie 
acquired identical interests, commencing at the same time, held by 
the same undivided possession and accruing by the same conveyance or 
other instrument of ownership. | 


With reference to the Equitable Association joint account, the 
circumstances of its creation differ from those present in establishing 
the other joint tenancy interests of these parties. This account was 
initially opened by Miss O'Loughlin in her individual name, and some 
years later, in 1939, it was changed to a joint account. In so doing, 
appellees say the parties intended to create a joint survivorship account 
and that there was a consideration therefor. However, appellees contend 
that the elements of intent and consideration involved with respect to the 
Equitable account are but a part of the intent and consideration making up 
their plan to place all of their property in joint tenancy. | 


In their brief, appellants challenge the capacity of Jennie O'Loughlin 


to act in these several business transactions and indicate ‘that Joseph Burg 
dominated Jennie and abused and took advantage of the relationship existing 
between them, terming it to be of a fiduciary nature. The evidence in 
the record, based on Dr. Orr's examination of Jennie in 1937, fully 
supports the finding of the Court that Jennie was a competent, capable 
person and in no need of a guardian to handle money. Miss Noel's 
testimony shows that Jennie was very intelligent and determined. 

Joseph Burg could dominate Jennie only ''so far as Jennie was willing 

to be dominated", that he could not "dominate her if she wasn't in 
accord". Miss Noel stated also, that Joseph did not direct Jennie in 

what she should do, and that they "got along wonderfully together" 

(J.A. 47, 48). It follows from this testimony and the other evidence 
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concerning the manner in which Joseph and Jennie conducted their business 
affairs, that the record amply supports the findings of the Court with 
reference to there being no improper domination of Jennie by Joseph 

and no abuse of any fiduciary status that may have existed. 


In concluding on this issue, appellees contend the evidence fully 
supports the view that it was the intent of these parties to pool their re- 
sources and hold them in joint tenancy with right of survivorship, and 
that there was a valid consideration for such pooling of all of their prop- 


erty interests. No evidence to the contrary was introduced. 


Accordingly, appellees submit that the Trial Court properly 
granted appellees' motion for judgment made at the conclusion of 
appellants’ case on the ground that appellants failed to prove a prima 
facie case. 


0 


WHERE THE WILL OF A TESTATRIX DOMICILED IN THE STATE OF NEW 
MEXICO PROVIDED FOR A BEQUEST TO TWO LEGATEES JOINTLY, 
AND SUCH LEGACY WAS PAID TO THE ESTATE OF THE SURVIVING 
LEGATEE, AND APPELLANTS, AS HEIRS OF THE PREDECEASED LEGATEE, 
IN CLAIMING AN INTEREST IN SUCH LEGACY, INTRODUCED NO 
EVIDENCE SHOWING THAT THE NEW MEXICO COURT WRONGLY 
CONSTRUED THE NEW MEXICO LAW OR THAT THE LEGACY WAS 
ILLEGALLY OR WRONGFULLY PAID AND WHERE THE EVIDENCE 
AFFIRMATIVELY ESTABLISHED THAT THE LEGACY WAS PAID PUR- 
SUANT TO THE LAWS OF NEW MEXICO, IT WAS PROPER FOR THE 
LOWER COURT TO GRANT APPELLEES' MOTION FOR JUDGMENT 
ON THE GROUND THAT APPELLANTS FAILED TO PROVE A PRIMA 
FACIE CASE. 


Under paragraph 22 of the will of Dolores Otero De Burg, the 
testatrix directed that certain real estate, as therein described, situated 
in Albuquerque, New Mexico, "be converted into cash by a sale" and 
"the proceeds thereof, after payment of all expenses of probate and 
administration” and payment of the loan of $5502.70, as provided in 
paragraph 21 of the will, be distributed in specified shares. The 
testatrix then provided that to "Joseph Paul Burg and Jennie O' Loughlin, 
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jointly, I give, devise and bequeath a one-fourth (1/4) interest in and 


to said proceeds". 


The final account and report of the executor of the De Burg estate 
was filed with the New Mexico Court on June 3, 1959. In said account the 
executor prayed that a decree be made for the distribution of the remain- 
ing proceeds of the estate to the person or persons entitled. In Item 39 
of the account (Pl. Ex. 27, pages 16, 17), it was stated as follows: 


"39. That in the event this honorable Court 

approves this report in its entirety, the net 

amount remaining for distribution to the 

following designated remaining beneficiaries 

shall be as follows: * * * * * * * * * | 

(c) The Estate of Joseph Paul Burg, Deceased $4251. g2" 


Exhibit "A" to said account and report states the following with 


reference to these payments: 


"85. 20 December, 1957 Estate of Joseph Paul : 
Burg, as above $ 3500.00" 


102. ldune 1959* * * ** * * ee He 


(b) Estate of Joseph Paul Burg, dcd, net total 
amount due being $7751.92 with previous advance 
in the sum of $3500.00 credited $ 4251.92" 


It may be observed further, that an Order of the New Mexico 
Court, filed on June 3, 1959, set July 24, 1959, as the date for hearing 
objections, if any, upon said final account and report, for settlement of 
the estate, and as to the persons entitled to distribution of said estate 
(Pl. Ex. 27). The record shows that the Estate of Joseph Burg received 
a partial payment of the paragraph 22 bequest in December, 1957, and the 
balance of $4251.92, in July, 1959. | 
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It seems clear from the procedure followed in the administration 
and distribution of the De Burg estate and the sequence of events leading 
to the payment of! the $4251.92 that the New Mexico Court necessarily 
must have determined in accordance with the laws of that State, the 
proper distribution of the share of the proceeds payable under the bequest 
to "Joseph Paul Burg and Jennie O'Loughlin, jointly", as provided in 
paragraph 22 of Mrs. De Burg's will. The executor, in his final account 
and report, prayed the Court to enter a decree for the distribution of the 


remaining proceeds to the persons entitled. The Court set a date for 


hearing objections and as to the persons entitled to distribution of the 

De Burg estate, and finally, the last payment on the bequest was received 
in July, 1959. The fact that the payments of the paragraph 22 bequest 

were made expressly to the "Estate of Joseph Paul Burg, deceased" is 
evidence of itself that the question as to the proper payee of the paragraph 
22 bequest was specially considered by the executor and the New Mexico 
Court. All of the foregoing circumstances affirmatively establish appellees' 
contention that these payments were correctly and properly made pursuant 
to the laws of the State of New Mexico. No evidence to the contrary was 
introduced in the Court below. 


In view of the foregoing, it is submitted that the finding and con- 
clusion of law of the lower Court with reference to appellants' claim as 
to the paragraph 22 bequest of the De Burg will is fully supported by the 
evidence and is the only logical and reasonable conclusion that could 
have been reached in the circumstances. 


It may be noted that the real estate which was directed to be sold 
under paragraph 22 of Mrs. De Burg's will is, by the doctrine of equitable 
conversion, to be regarded as personal property from the date of death 
of Mrs. De Burg. This is established by the case of Citizens National 
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State of New Mexico holds that a decree entered in a probate proceeding 
in that state is final and conclusive as to the title of the distribution in 
the personal property of the estate but not as to real estate descending 
directly. Dunham v. Stitzberg (1949), 53 N. Mex. 81, 201 P. (2d) 
1000, 1009. The case of In re Conley's Will (1954), 58 N. Mex. 771, 
276 P. (2d) 906, 909, broadened the holding in the Stitzberg case, 
overruling it to the extent of holding that the probate decree is final 

and conclusive as to the title of the distributees in both the personal 
and real property of the estate. | 


Under the New Mexico law (New Mexico Statutes, 1953 - Annotated), 
Section 31-12- , the appellants had the right at any time during the process 
of administration of the De Burg estate, to apply to the New Mexico Court 
for a hearing to determine their interest in the bequest made to Joseph Burg 
and Jennie O'Loughlin, jointly, under paragraph 22 of the will. The 
administration proceeding in the De Burg estate was started in late 
1955 and was not completed until at least late July, 1959. It is clear 
in the circumstances, that although appellants could have done so, and 
had ample time, they did not avail themselves of the provisions of the 
New Mexico statutes to seek a construction of paragraph 22 of the 
De Burg will. 


The record establishes that appellants, non-residents of both the 
District of Columbia and New Mexico, are seeking a construction of 
paragraph 22 of the will. However, they offered no evidence as to the 
law of New Mexico applicable to the situation presented, nor was any 
showing made that the New Mexico Court erred in construing the New 
Mexico law or in authorizing the executor to pay the sums in question 
to the Estate of Joseph Burg, deceased. : 


Appellants charge in their brief, at pages 19 and 53, that the af- 


firmative defense of res judicata, as to the monies paid under paragraph 22 
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of the De Burg will, was not pleaded as a defense by the appellees. It 
may be noted that the complaint and the amendments thereto, not only 
do not make a claim with respect to the paragraph 22 bequest, but do 
not even contain a reference to said bequest. Appellants' claim to an 
interest in this bequest was made for the first time in their Second Pre- 
Trial Statement and the same was carried into the Supplemental Pre- 
Trial Order. 


This Pre-Trial Order describes appellants' claim by stating "that 
at least one-half of all the monies received by the defendant, Morgan, 
from the estate of Dolores Otero De Burg was the property of the decedent 
O'Loughlin". The appellants do not state the basis of their claim. They 
do not contend that the New Mexico Court wrongfully construed the laws of 
that State in regard to the De Burg will or that the executor improperly 
paid the bequest to the Joseph Burg estate. The record is totally devoid 
of evidence concerning the basis of appellants' claim and makes no 
showing that the legacy under paragraph 22 was illegally or improperly 


paid to the Joseph Burg estate, or of any irregularity whatsoever in the 


New Mexico Court proceeding. Accordingly, it is submitted the lower 
Court correctly held in the circumstances here present, that appellants 
failed to make out a prima facie case. 


CONCLUSION 
It is respectfully submitted that the judgment of the Court below 
should be affirmed. 
Respectfully submitted, 


JOSEPH A. RAFFERTY 
CLARENCE G. PECHACEK 
JOSEPH A. RAFFERTY, JR. 


206 Southern Building 
Washington 5, D. C. 


Attorneys for Appellees 


APPELLEES' 
SUPPLEMENTAL APPENDIX 


(Pursuant to Order Entered in 
This Cause on August 28, 1961) 


| Filed September 6, 1960] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MARY J. DONOUGHE, et al., 
Plaintiffs | 
v. Civil Action No. 1298 - 59 
NETTIE F. MORGAN, etc., et al., : 
Defendants | 


INTERROGATORIES TO DEFENDANT MORGAN | 


* * * * * 


3. Under paragraph 21 of the will of the said Dolores Otero De 
Burg, the testatrix acknowledged her indebtedness to Joseph P. Burg 


and Jane O'Loughlin in the sum of $5,502.70 and referred to an equitable 
lien on certain real estate in Albuquerque, New Mexico, owned by her, as 
security for said indebtedness. If there was a note or other written instru- 
ment evidencing the aforesaid indebtedness of $5,502.70 state the exact 
terms and provisions of the same, including the date thereof, and the 

name of the payee or payees thereof. If you have a copy of said note or 
other evidence of said indebtedness, please produce the same for inspec- 


tion and copying. 


* 


[ Filed October 4, 1960] 
ANSWERS TO INTERROGATORIES 
* * * * * 

3. A memorandum dated March 27, 1941, and signed by Joseph 
Paul Burg and Jennie M. O' Loughlin set forth the conditions on which 
the loan for $5000.00 was being made; an additional amount of $502.70 
was loaned on or about March 3, 1941; the total loan of $5502.70 was 
secured by a Warranty Deed to Joseph Paul Burg and Jennie M. O'Lough- 
lin, joint tenants; said deed is dated January 4, 1941, but the same was 
executed on April 1, 1941, by Dolores Otero De Burg, as President of 
Security Home and Investment Company, a corporation, which was the 
titleholder of the real estate in question. It does not appear that a promis- 
sory note was given by the borrower. The Attorneys for said defendant 
have the aforementioned memorandum and warranty deed in their posses- 
sion. 


{ Filed September 26, 1960] 
SUPPLEMENTAL PRE-TRIAL ORDER 
* * * 
ADDITIONAL STIPULATIONS 
The following may be introduced into evidence without formal proof, 
subject to objections as to relevancy and materiality: 
P's exhibits, initialed by Examiner, #1 - 14th 


Decedent Burg's income tax returns, initialed by 
Examiner, 1951 thru 1955 


Decedent O' Loughlin's income tax returns, initialed 
by Examiner, 1951 thru 1955 


D's exhibits, initialed by Examiner, #1 - #4 
* * : * * 


